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the merits of the case. But as the case was argued upon the
merits as well, we think it right to make a few observations upon
the merits of the case. 1t was strongly pressed upon us by the
learned vakil for the respondents that the finding of the Court
below as to the genuineness of the arpannama or deed of dedication,
and as to the debutter character of the property is wholly unsustain-
able on the evidence. Wehave heard the ovidence read, Though
we must say that the first witness examined by the plaintiff to
prove the arpannama is in our opinion an unreliable witness, so
far as he deposes to the execution of that document, still, having
regard to the age of the document, and to the fact of its having
been filed in previous suits so far back as the year 1881, and having
regard also to the fact that one of the defendant’s own witnesses,
Bara Lall Lachman Singh Deo, proves that Pancham Kumari had
an idol of the name of Kalachand Jdeo Thakur, and that she
performed the sheba of Kalachand with the income of her
properties in Nagpur, we are not prepared to dissent from the
conclusions arrived at by the Court below.

As the suit fails upon the ground of limitation, it is not neces-
sary to say anything more upon this point, or upon ihe other points -
raised in the appeal.

The appeal is accordingly dismissed with costs,

800 . Appeal dismissed.

FULL BILNCH.

Before Sir W. Comer Petheram, Knight, Chief Justice, My, Justice Pigot,
Alr. Justice Mucpherson, . Justice Ghose, und My, Justice Rampini,
MUKHI HAJI RAHMUTTULLA (Prarwripr) ». COVERJI BHUJA
(DEFENDANT.)

Limitation det (XV of 1877), section 20—Port-payment of pr mczpal of
debt—'¢ Person making the same "—Mode of ecreating new period of
limitation by part-payment.

In order to creste o new period of Ilimitation under the proviso to
gection 20 of the Limitation Act (XV of 1877), the fact of parl-payment
of the principal of & debt must appear in the hand-writing of the person .
waking the part-payment, and not in thai of any other person, howevar’
awthorized. :
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Bhugabuth Thakur v. Madhub Kristo Sett (1), overruled. 1896

REFERENCE to a Full Bench made by the Chief Justice Mukm: Has

(Sir W. Comer Petheram, Knight), Mr. Justice Pigot and Mr. RAfggi‘

Justice Macpherson. v
. CoOVERJI
This reference arose out of a case stated by E. W. Ormond, Bmusa.

Esq., Second Judge of the Court of Small Causes of Calcutta,
under section 69 of Act XV of 1882 and section 617 of the
Civil Procedure Code, the suit in the Small Cause Court being
suit No. 18025 of 1895.

The case was stated for the opinion of the High Court. in the
following terms :—

“The question referred to the Honorable High Court in this suit is one
as to the sufficiency of an entry of payment so as to save limitation under
section 20 of the Limitation Act.

“The plaintiff sues for Re. 1,931-4-9 as the balance of brokerage due to
him for passing gunny-bag contracts between 10th September 1891 and
27th February 1892. The suit was instituted on the 26th August 1895. The
plaintiff relied on an entry in the cash-book of one Haji Hoss¢in Ismail—
which shows a payment of Rs. 175 to the plintiff on behalf of the
defendant on the 10th April 1893—to save his claim from being baired by
limitation.

“There is nothing in the entry itself to show that the payment of this
Bs. 175 was a part-payment on account of the brokerage; but the oral
evidence clearly shows that the plaintiff had a claim against the defendant
for brokerage due under several contracts, and that the defendant gave this
Rs. 175 to Haji Hossein Ismail to pay it to the plaintiff ‘on account of his
brokerage’ on the 8th April 1893, and the plaintiff received it accordingly.

“Beveral bills for brokerage were presented by the pldintiff to the defen-
dant during the year 1892, such bills including items of brokerage due under
several contracts ; but no appropriation of this payment of Rs. 175 was made
to any particular bill, or to any particular item of brokerage, either by the
defendant or the plaintiff; and there is no doubt that it was paid by the
defendant and received by the plaintiff on account of, and as a part-payment
towards, the whole of the plaintiff’s claim for brokerage. The whole of the
plaintiff’s claim, therefore, is either barred or saved by the above entry. 'The
entry is written by Haji Hossein Ismail’s caghier in his presence and under
his instructions, and is a debit entry against plaintiff for Rs. 175, and confains
the words ‘ the money received from Coverji paid to you.’

“Mr. Farr, the defendant’s attorney, contended that the entry was not

(1) See post, p. 553.
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sufficient to save limitation, because it was written by Haji Hossein Tsmail's
givear and not by himself, But section 20 of the Limitalion Act contemplates
a pnrt-payment either by the debtor himself or by his aunthorized agent ; and
the proviso to the section stipulates that the fact of payment must appear in
the hand-writing of the person making it, in order to create n new period of
limitation. Heji TMossein Tsmail was clearly the defendant's duly authoiized
agonl to make this part-payment, and le wag the person who wade the
part-payment. In the case of Bhugabuth Thalur v. Madhub Kristo Sett (1)
(» rveference from this Conrt), the payment was made by one of the
debtor's sirewrs, and the ontry of payment made by another sivear, bolh under
he debtor’s supervision ; and the High Cowrt held thut the payment and
entry saved limitation,

1 cannot gee that the principle in the present case is in any way different,
The entry of paywment is writlen, not by the person making it, hut by his
caghior under his immediale suporvision and in his regular cash-book, and for
all practicul purposes such an entry is ihe entry of the master,

“Then Mr, Farr relied on apassage inthe judgment of the cass of
Muchenzie v. Tiruvengadathan (2) ol page 273 of the report, stating that the
Act requires that the writing should show for what purpose the payment was
tnade, and thal such payment was a part-payment,

“The case decided that an endorsement of a chegne is merely an order to
pay, and is not a sufficient writing within section 21 of the Limitation Act.

“Tho above passage is merely an obiter dictum ; and that this dictum
wasg not fully considered, or that thereport is inaccurate is shown in the next
line, where it iy stated that the writing must be signed by the debior or his
agent.

“The case of Judw Ankamma v. Nadimpalle (3) is a direct anthority to
show that it need not appear in the writing that the payment was u payment
towards principal ; and in the case of Rumaun v. Vairavan (4), a writing which
did not apparently identify or even mention the debt, was held to be a good
acknowledgment undor section 19.

1 thiuk, therefore, the writing ilself neod only show that a part-payment
has heen made, and the oral evidence shows that it was » part-payment towards
the plaintiff’s brokerage account,

%1 therefore hold that the plaintiff’s claim is not barred.
“I found that Re. 1,328-5-3 was due to the plaintiff on the merits, and T .
have given judgment for that sum with costs. -

“My judgment is contingent upon your Lordship’s opinion as to whether '
the above enlry of payment is a safficient wriling within the proviso to
section 20 of the Limitation Act. This scems to me Lhe only question of law
that arises in the suit, ”

(1) Post, p. 553. (2) 1 L. R., 9 Mad,, 271,
(3) L L. R, 6 Mad,, 281. (4) LL. R., 7 Mad,, 392,
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The case was heard by Prrmmram, C.J., and Pieor and gy

MaoraERSON, J.J. on the 2nd Jannary 1896, —
Mok Hai
Raumor-

< TULLA
Mr. O’ Kincaly for the defendant.—In the case of Bhugaluth .

Thakuwrv. Madhub Kristo Seti (L) cited by the lower Court, the deb- %‘)‘ﬁ?{‘
tor and the person making the entry wore in effect the same person,
for the person making the entry was the debtor’s agent. But Lere
thoy are bwo distinet persons. Lt cannot be argued that the fact
of making the payment must appenr in the hand-writing of the
person making it or of his agent. There are only two cases
contemplated by the section: (1) payment by the debtor and a
writing by the debtor ; (2) payment by an agent of the debtor
and a writing by the agent. But the Courts have gone further
and have said that there is a third case, namely, payment by the
debtor and an entry, by the debtor’s agent, of the debtor’s payment.
[Preor, J.—Buppose the agent cannot write?] Then it would
be going far beyond the principles of agency to allow him to
authorize some third person to make the entry and hind the debtor.
The case of Mackenzie v. Tiruvengadathan (2) is on all fours with
{he present case, for here the entry of payment is no more than
the endorsement of the cheque ; yet the Madras Court held that
that was insufficient to take the case out of the Aet. In order to
do that, it must be shown that the payment was made in respect
of some particular debt. Tippets v. Heane (3), Waters v, Tompkins
(4). The case of Juda Ankamma v, Nadimpalle Rama  Sastrula (5)
is distinguishable ; for there the payment of the sum of Rs, 10
must have been a part-payment of the prineipal, because so much
interest could not have become due in the interval from the pre«
vious payment. The case of Raman v. Vairavan (8) has no
bearing on the present case, for it was decided nnder section
19 of the Limitation Act, not under section 20.

Mr. Hill for the plaintiff.— Scotion 20 deals with two things,
namely, payment and an entry of that payment. The Courts hzyve
no doubt enlarged the words of the Act by allowing a person to

(1) Postp, bb3. (2 1. L. B, 9 Mad, 271.
{8) 1Cr. M. and R., 252, {4) 2 Cr,, M., and R., 723.
(5 L. 1. R, 6 Mad., 281. (6) I.T. R, 7 Mad., 392,
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adoptthe entry of another person by directing that other person
to make it. And if the debtor can adopt the writing of another
person, then equally can the person authorized to make the entry
of the payment ; because the debtor authorizes his agent to make
the payment, and therefore authorizes him to dv all things necessary
for making the payment effective in law for all purposes, In In re
Tahiti Cotion Company (1), Jessel, M. R., held that the mere fact
of handing over blank transfors authorized the person to whom
they were delivered to fill up the blanks in any way he thought
proper. There is nothing in tho Limitation Act to show that not
only the fact of the payment but the cbaracter of it also must
appear in the writing made in evidence of the payment. The
payment of the sum of Rs. 175 in the present case fulfils every
condition required by Parke, B., in Waters v. Tomphins (2). The
decision in Mackensie v. Tiruvenyadathan (8) is an obiter dictum ;
for the Court finds that thore was no payment.

Mr. O’ Kinealy in veply.—If any person not authorized by the
debtor could make the entry of payment, why should not the
creditor make it ?  Bub surely that would not be good evidence
of the payment. The contention that the authority to make the
payment carried with it the authority to empower some other
person to make the entry of payment is unreasonable,

Their Lordships, being unable to agrec with the decision in the
case of Bhugabuth Phakur v. Madhub Kvisto Sett (4) (Small Cause
Court Reference, No. 2 of 1885) made the following order of
reference to the Tull Bench s—

The suit is brought for the amount of a balance duc by the
defendant to the plaintiff for brokerage due in respect of contracts
passed by the plaintiff for the defendant, between Sepiember
10th, 1891, and February 27th, 1892. The suit was brought on
the 26th August 1895, and the phintiff’s claim is barred, nnloss
it is kopt alive by a payment of Rs, 175 which was made to the
plaintiff on account of his brokerage on the 10th April 1893, by
Haji Hossein Ismail who was the defendant’s agent, duly autho-
rized in that behalf. ‘

(1) L. B, 17 Eq., 273, (2)2 Cr., M. and R., 723.

(3) I L. B, 9 Mud,, 271, (4) Post p. 653.
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At or about the time of payment an entry of the payment was 1896
made in the cash-book of Haji Hossein Ismail, showing the pay- gr—r—r—r

ment as made to the plaintiff on behalf of the defendant. RaHMOT-
TULLA

The question is referred to us by the Second Judge of the Small 3
Coverix

Cause Court in the following terms: Whether the above entry ‘pyo-
of payment is a sufficient writing within the proviso to section 20
of the Limitation Act.

The question to be determined is the following : Is the entry
made in the books of Haji Hossein Ismail by the latter’s cashier
enough to satisfy the provise in the section? We think it does
sufficiently satisfy the proviso, so far as it makes the fact of
the payment appear ; for it is not necessary that the fact that the
payment is made in respect of the particular debt should be made
to appear in the hand-writing which is required by the proviso.

The Judge finds that the entry is written by Haji Hossein
Ismail’s cashier in his presence and under his instructions.

We have been referred to the cases in Madras on this subject
and particularly to those reported in I. L.R., 7 Mad., 55 and
1. L. R,. 7 Mad., 76, where it was held that a signature by a
marksman to what was, as to the rest, in the hand-writing of
another person, was sufficient to satisfy the Act.

It isenough to say that those cases do not apply to the present
case. In them the “person making payment” could not write ;
and, as far as was possible, the fact of the payment appeared in
his hand-writing.

We are also referred to an unreported case in this Court, upon
a reference from the Small Cause Court (No. 2 of 1885), in which
itis said : “ That as the entry of the payment was made by the
sircar by the order and under the direction of the defendant, the
suit is not barred by limitation.”

The following is a copy of the judgment in that case :—

“ Ag to the first question referred to us, we think that as the Judge has

found that the defendants Nos. 2 and 3 promised to pay their share of the
debt separately, the ease may proceed against those defeadants only.

“ As to the second question, we think that as the entry of the payment was
made by the gircar by the order and under the direction of the defendants,

the suit is not harred by limitation.
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“ e annex to this references copy of the case then submitied by the

Moiur Han Small Cause Court.
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“We are nnable with great respect to agree with the decision j it appears
to us to be conirary to the intention of the proviso which we suppose to be,
to exclade, as far as possible, oral evidence, and to substitdte for it the rea
evidence fornished by the hand-writing of the person wmuking the paywent.
Wo therofore feel bound to refer the question to a Full Beneh, whether the
dseision in Small Cause Court Reference No. 2 of 1885 is correct.”

The reference came on for hearing before the Full Bench on
the 26th February 1896.

Mr. Pugh for the defendant.—Section 20 of the Limitation
Act means that if the principal makes the payment, the entry
must bein the hand-writing of the principal ; if the agent malkes
the payment, the entry must be in the hand-writing of the agent.
In this casc the entry is in the hand-writing of the cashier of the
duly authorized agent ; but the cashier had no authority from the
debtor to do anything.

Mer. Pugh was stopped by the Court.
The plaintiff was not represented.

The judgment of the Court was delivered by :~m

Proor, J.— We think the question reforred to the Full Bench
in this case must be decided in the negative ; that is to say, that
the decision of the High Court in the Small Cause Court
Roference No. 2 of 1885 is, in our opinion, not correct. It
appears to us that the terms of the proviso to section 20 of the
Limitation Act are imporative. The new period of limitation
is to be computed from the time when the payment was made, provid-
ed that, in the case of part-payment of the principal of a debt,
the fact of the payment uppears in the hand-writing of the person
muking the same, Words more express, we think, could not
be used. They appear to us to negative the supposition that
the hand-writing of another porson, however authorized by
Lim, who makes the payment, could be contemplated by that proviso.
As has been said in the order of reference, it appears to us
that the intention of the section must be, so far as possible, tq‘
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exclude oral evidence and to substitute for it the real evidence 189
furnished by the hand-writing of the person making the pay- T E——
ment ; and that it is the hand-writing of the person making Ramuur-
the payment, which is required as an essential condition to the T‘;{‘I‘A
operation of that part of the section which provides for the Covrru
exemption from limitation. We therefore hold that in this Buoza.
instance the entry was not a sufficient writing within the proviso
to section 20 of the Limitation Aet. With refercnce to the
Madras cases we only desire to say that we do not deal with those
cagses in any way ; they arve outside the subject of this case.

The costs of this hearing will be part of the costs in the
reference made by the Small Cause Court Judge, and will be
dealt with by him.” ‘

On the 3rd March 1896 the learned Chief Justice (Sir W.
Comer Petheram, Knight) and Justices Pigot and Macpherson
sab to dotermine the Small Causo Court Refarence in accordance
with the foregoing judgment of the Full Bench.

Their Lordships’ judgment after stating the facts of the case
referred, was as follows ;=

The answer, therofore, which we give to the question put
to us by tho learned Judge of the Small Cause Court is that the
entry of payment, as made in the book of Haji Iossein Ismail,
is not a sufficient writing within the proviso to section 20 of the
Limitation Act, the principle affirmed by the Full Bench being
that the hand-writing must be the hand writing of the person
making the payment.

BHUGABUTH THARUR anp oruers (Pramnriers) o. MADHUB KRISTO
SETT Anp ortumrs (DmrunpAwrs.)®
. Dated the 8th April 1885.
(Cuse stated for the opinion of the High Courl in its ordinary original
civil jurisdiction under section 617 of the Code of Civil Procedure and
gection 69 of Act XV of 1882, by Mr. Sreenath Roy, Ofg. Ju(}ge
of the Sinall Cavse Court, Caleuttu, ‘

“The plaintifis are flowr merchants. They sued the defendants in this
case for the recovery of Re, 114-11-8, being the balance of account
for goods supplied. Il appenrs that the defendunts, as members of a joint

%8, C. O, Rofercnce No, 2 of 1885,
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A copy of the Full Bench refercnoe and Full Bench judg-
ment will be sent with this answer to the Court of Small Causes

Ramyuur- which will dispose of the question of costs of this reference, in-

TULLA
KN

CovERJT

Brusa.

cluding the costs of the hearing before the I'ull Bench,
Attorneys for the plaintiff : Messre. Sowton § Sen.
Attorney for the defendant : My, Farr.
H. W,

Hindu family had had transsetions with the plaintiffs from a long time up
to 1st of Assin 1288 B. 8. The account ran in the name of Madhub
Kristo Sett, the senior member of the family and uncle of defendants
Kanye Lol and Gopal Lall Sett, who are uterine brothers. Admittedly, the
transactions were carried on at a time when the defendants lived in commen-
solily and joinb estate. A separalion, however, has subsequenily taken
place, The suit was instituled on the 2nd of July 1884, corresponding
with 19th of Assar 1201 B. 8. It would thus appear that the deulings
belween the 19th of Asgar and the lst of Assin 1288 were within the
limitation period. The other portion ef the claim having reference to the
prior transaction is barred by limitation, but the plaintiffs pray for exewp-
tion from the oporation of the law of limitetion on the ground that o
part-payment of s, 100 towards the principal was made on the 18th
of Assin 1288, ie., bafore the expiration of the prescribed period for pay-
ment.  On proceeding with the case il transpired on the evidence of
Kristo Mohun Ghose, the manager of the plaintiffs, that, after the separa-
tion of the defendants Madhub Kristo Sett, the first defendant had peid
his share of the bulance due at the time to the plaintiffs, who had given lim
o deed of acquittance, and that the other two defendants had prowmised to puy
tho rewainder (the amount inclaim) ag due by them. The plaintiffs thereupon
gave up the first defendants and restrictod their case solely to the twe
other defendants. Whereupon the defendants’ pleader, BabuProtap Chunder
Bose, raised the following objections, and urged that the case sheuld be thrown
out, as it cannot be maintained in its present shape.

“Thn objections are - '

“1, That the plaintiffs have no right to proceed with the case by resson
of iheir having abandoned one of the dofendants, tho cause of action being
collectively and jointly against all,

%2, That the plaintifls are not entitled to exemption from limitation, in.
asmuch a8 the fact of the payment veferred to, which is o part-payment of
the principal smmount due, did not appear in the Land-writing of the pei'son'
making it.

¢ Bofore entoring into the determination of these questions, I am to state
that evilencehas heon gone into in the caso, and imy findings thereon are:
That the amount of the claim haes beon proved to be due ; that the defendants
Nos. 2 and 3 prowised to pay their share of the debi separately ; that they are &
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mofety sharehiolder of the estate ; that a payment of Rs. 100 was made on the 1896

13th Asgin 1288 through the hands of defendants’ sirecar Jogendra Nath
Chneckerbutty, and an entry of tho payments was made in the Khatta in the Mugur Hasx

- Bammor-
hand of Mathur Sircar, another servant, under the direction and order of the TULTA
defendant, Kanye Lall Sott. o

«The quostions raisedin defencc being important questions of law, and %?E?Xu

it being pressod on both sides that a referonco should be made i the High Court
for n decisive ruling on the points, I bog to submit them for decision of
the Honorable Court.

“The first ground, T am fully of opinion, is wholly groundless, It is not
denied that the promise by Madhub Kristo Sett was a promise on hbchalf of
all the defendants, consequently it was a joint promise. Undor scetion 43 of
the Contract Act a promisc may, in the absence of expross agrecment to the
contrary, compel any one of such joint promisors to perform the whole of the
promise, Thero is no slalement or evidence to shew that there existed any
agreement as contemplated by thelaw, Itbeing so, and the law giving the
plaintiff powor tocompel one or more or all the promisors to perform the
promise at his option, the case is not defective in law, and a8 it is the plea falls
to the ground. This question apart, there iz another very strong ground in
favour of the plaintiffs. It has been found in evidenco that the defendants
had promised to pay the amount separately according to their respective
ghares, and the defemdant No. 1 had actusally psid his share. I do not
understand how under such ciroumstances the defendants, now represent-
ing the defence, can object to the suit Dbeing restricted to them,
the amount in claim being proved to bo due by them only. Itis contended
that under section 28 of the Civil Procedure Code the plaintiffs had no option
to nhandon one of the defendants and proceed aguinst tho others. This plea,
I think, is not tenable, The object of that section, I think, is not properly
appreciated. Be it ag it may, that section can be no bar to the operation of
the provision of section 43 of the Contract Act alluded to above.

¥ With referenco to the gocond question Ihave to stato that gection 20 of
the Limitation Act (Act XV of 1877) runs as follows: ¢ When interest
on a debt or legacy is, before the expiration of the period prescribed, paid
a8 such by the person liable to pay the debl or legacy or by his agent duly
authorized on this bohal€, or whon part of the principal of & debt is, before
the expiration of the presoribed period, paid by the debtor or by his agent
duly autliorized in this behalf & new period of limitation *# ®oo® w
~ shall be computed from the time whon tho payment was made, pro-
vided that in the case of part-payment of the principal of a debt, the
fact of the payment sppesrs in the band-writing of the person making
the same,” In this case the payment and the entry were made under
the divect superintendence and order of defendant, Kanye Lall, by per-
sons, who are his servanls and have authovity to do so. Both these acts
were, for practieal purposes, ihe aots of Kanye Lall, and he is, it secms
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to my mind, bound by those acts. InlInrge firms, and I would include
that of the defendants as one, there are several deparbments, snne transacting
business, others keeping accounts, and so on ; and all such actions are congider- -
ed to be actions of, or on behalf of, the owner. T should think, therefore, that
the payment of the mouney and the entry in the Lhatée of such payment are
both acts of Kanye Lall or his duly authorized agents. The words ‘in the
hand-writing of the persan m-king it’ make no difference in this cage. That
phrase requires s ressonable consiruction. It cannot stand to reasen for a
moment that the Legislatare intendod that the provision should be inoperative,
unless the paytuent ig shawn in the hand-writing of the person malking it
throngh whose hands it is made; there are cases in which the person making
the payment mey not, from physical disability or ignorance, be able to write.
In such a ease somebody writing under anthority on behalf of the persons
linble to puy seems to be quite sulficient to meet the requirements of the law.
In ihis cage the payment must be considered to have been made by Kinye
Lall, though through the hands of some one else ; and the mnan who made the
enlry, though not the person through whose hand the payment was made,
must be considered to be tho duly authorized agent of Kanye Tall, for he
acted undor the authority of the latter. There is no necessity of writing
in case of payment of interest, possibly becauge, as the plaintiffs’ plendar
suggosted, there are means of making out the propriety or otherwise of the
plen of such payment. It requives writing in the other case, simply because
the evidence of payment may be precarious, unlessit appears in writing.
Supposing the payment is considercd to have been made by Jogendra, or he was
the ¢ person making it, and he could not write, would the writing of any of
his agents be safficient ? I think the Legislature did net mean such a thing
What the Legislature wanted seems to be, that the person liable to pay
should himself write down the payment or cause it to be written by an
authorized agent of his. The fact of the payment is admitted by the debtor.
It i aleo admitted that the writer of the payment is an agent or servant of
the debtor acting under hig order. The requirements of the law in my opinien
have been fulfilled in this casc, and the plaintiffs are entitled 1o the exemption
asled for. '

“ My queries therefore are :—

 Firgt: Whetler this casc may under the circumstances proceed againgt
the defendants Nos, 2 and §?

“ Second: Whether the payment alluded. to is sufficient to save limi~
tation ? ’

“In submitting these questions for the determination of the Honot-
able Court, I reserve judgment pending the decision of the Court.”

The judgment of the Conrt (Garth, 0.J,, and CuNNINGEAM, J,) Wod ag
follows :— .

As to the first question roferred to ug we think that ag the Judge has found:
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that the defendants Nos. 2 and 3 promised to pay their share of the debt 1896

geparately, the case wmay proceed against those defendants only. e,
. . Muxnr Has
Asto the second question, we think that g the entry of the payment was  Ramagr-

made by the sircar by the order and under the direction of the defendants, the  TULLA

puit is not barred by limitation. Cogimn
Buusa.
CRIMINAL REVISION.
Before Mr. Juslice Ghose and Mr. Justice Rampini.
KALI KISSEN TAGORE (Peririoxsr) 4. ANUND CHUNDER 1896

ROY awp oruens (OprosiTe ParTY.) #

"07'z'mz'nal Procedure Code (Aot X of 1888), section 147—Dispute concerning
Jullewr right—DBreach of the peace—TImminent danger—Grounds for
HMagisivate laking proceedings under sectior 147—Procedure to be adopted
by Magistrate, when dispute concerning easements, dc., exists.

February 18,

The words “right to do anything in or upon tangible immoveable pro-
perty " in section 147 of the Criminal Procedure Code include gul/kur right.
A Magistrate is competent to tale sction under that section in the case of a
dispute conoerning the exercise of a julkur right,

Dukchi Mullah v. Halway (1), followed,

If the materials upon which the proccedings are based do not disclose the
fact that there is an imminent danger of a breach of the peace, then the
Magistrale hag no jurisdiction to take action under section 147 of the
Criminal Procedure Code. Any evidence fhat he may take in the course of
the trial cannot give him a juwrisdiction which he does not otherwise posscss.
Queen-Empress v. Qobind Chandra Das (2).

The proper course to be adopted by the Magistrate, when a dispute concern-
ing casements, &c., arises, is to bind down under seclion 107 of the Code such
of the persons as are likely to disturb the peace.

Bathoo Lal v. Domi Lal (8), followsd.

Ox the 14th of May 1895 Nasaruddi Shikdar, alleging himself
to be fjaradar of Anund Chunder Roy (first party) presented an
application to the Deputy Magistrate of Madaripur praying for
an order under section 144 of the (riminal Procedure Code to be
issued against the garadars of Kali Kissen Tagore (petitioner,

* Oriminal Revision No. 710 of 1895, against the order psssed by
F. Rarim, Deputy Magistrate of Madaripur, dated the 4th of November 1895,

(1) P. 55 ante. -~ (2) 1.L. R, 20 Calc., 520,
. (3) I. L, B,, 21 Cale,, 727.



