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principal sum within the prescribed period of three years. The 
appeal must be decreed and the decision o f the lower appellate 
Court, in so far as it relates to the interest claimed, be reversed 

. with costs. The defendants-appellants are found to have broken 
their contract, and the simple question is, what is a reasonable 
amount o f  compensation for them to pay ? It does not appear 
to us necessary to remit an issue to the lower appellate Court 
upon the point for determination, as there is sufficient material 
before us to enable us to dispose of the matter ourselves. The 
principal sum of Rs. 199 should, we think, bear interest from the date 
o f  the last payment of interest to the date of our decree at the rate 
o f  12 annas per cent. The interest which becoming due and 
remaining unpaid caused the default should bear interest at the 
rate o f 15 annas per cent, from the date o f default to the date of 
<our decree. Thereafter the two amounts so decreed will bear 
interest a l l 2 annas per cent.

Decree modified,.

FULL BENCH. ' •

Before Sir Boberl. Siuart, K l , Chief Justice, Mr. Justice Pearson, Mr. Justice- 
Spankie, M r. Justice Oldfield, and Mr. Justice Slraiffht.

BAM N AR AIN  L iL  and o t h e r s  (Pt.Uisi'im) v. BHAW ANI PRASAD and 
ANOTHBR (D e fe n d a n t s ) .  *

Joint Hindu family— Joint fmiili/ Debt—Sale of joint fimUif property in exeoulwn
of decree,

When a member of a joint Hindu family is sued fnr a fajiiily debt it may 
assumed that lie ig sued for the same as tie represeut»tive of the family; and 
when the decree in such a suii; is sabstaofciaUy one in respect of the family debi 
■iTid against: ihe rcprc'ic’iitaf.ivc of toe family, such decree may praperly he executed 
agiiiaGt the fn.mily properly,

Heldf thweforp. (Stuaight, J., dissenting) j where the father of a joint Hindii, 
family, aa the rftproaentfitive of the family, borrowed money for family pttrposes, 
hrpothceatingf fam ily prnpp.rty Oor the repayment of such money, and in a suit to 
Tficovcr Jiich inoijcy by tlie sji!e of pnch propj^rty and othfir family property ft 
dccvco was irjiidc agivinst, hiin diroc‘.l.iii,u: t h e  nale of the hypothecated property and 
i.;!,]Ch oibcr properly, and pnr.h proptii'LiCH w'crc sold in execuiion of stich decree, 
that, .hnving-rrgjird U) Uiphc'fads,'ir was reasonable to hold that th6 father was 

as ibe reprc'r'or’.iiuivci of the family, a n d  s u c h  decrcc was rnnde iaftainat hivri

* Appeal under cl, 10 of the Letters 3?iitent, Ko. 2 of 1880,
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in that capacity, and was so executed aga.inst: him, and cousequently hia sons were 
not entitled to recover their legal shares of such properties from the aucfcion-p«r» 
chaser. Bissnssur Loll Sahoo r. Luchmessur Singh (1) followed ; Deendijal Lai r, 
Jutjdeep Narain Singh (2) distinguished.

Per SxftAianT, J.—That, tlie father alone having been a party to such suit, 
and the sobs not having heen parties thereto either pevsonally or by a formally .cou-. 
stitvilcd representative, aud such decree being against the father alone, the rights 
and interest of the sons in the family properties were not affected by the sale of 
siieh propexties in execution of such decree, and the sons were entitled to reoorer 
their legal shares of such properties from the auction-purchaser. Deendijal Lai 
V. Jugdeep Narain Singh (2) followed.

On tlie 15th June, 1875, Kalandar Lai, a defendant in this suit, 
gave Bhawani Prasad, also a defend'mfc in this suit, a bond for 
Rs. 799, payable within two years, in which he hypothecated a two 
anna shore o f a certain village as collateral securii-y, deseribinf^ 
such share as bis own property. The principal nmount of this bond 
represented the principal a*i?oiints and interest due on three bonds 
which Ivalandar Lai had previously given to Bhawani Piltsad, dated 
severally the 7th August, 1871, the 10th July, 1873, and Ihe 6th 
June, 1874. These amounts, the bond of the 15th June, 1875, re
cited, were borrowed hy Kalandar Lai for the payment ot‘ Govern
ment revenue and the maintenanco of his children. At the time 
w'hen the bond of the 15th Juno, 1875, was eseentsJ, Kalandar La! 
had four sons, three of whom were minors. The lood  was witnessed 
by the fourth and eldest son. Bhawani Prasad brought a suit 
upon the bond against Kalandar Lai, claiming a decree against 
him personally and against the fcwo-anna share and his other pro
perty, and on the 21st June, 187S, obtained a decree against 
landar Lai as claimed. On the 15th March, 1879, two houses wero 
put up for sale in execution of this decree as the property of Ka- 
iandar Lai, and such houses were purchased by Bha'wani Prasad, th© 
decree-holder. Oq the 2,0tli March, 18^9, the two-anna share w'-as 
put up for sale in execution of the decree as the property of Kalan
dar Lai, and the same was also purchased by Bhawani Frasad. la  
April, 1879, the bogs and grandsons of .Kalandar Lai brought the 
present suit a v-idnst him and Bhawani Prasad in which ihcy cIi\imod 
possession of four-fifths o f the two-anna share (1 anna. pi-s) 
and four-fifths of thf3 houses, and to have the auction-sales of thd. 

Cl) 5 Calf. L. B., m -  L. 11, 6- Iiid .' (2) I  3 Calc., 196.



IStli March and 20fcli M'aroli, 1879, repspectiTely, cancelled. Tney 3SS1
contended that, as such property was joint family property, and "
the debt in satisfaction whereof such property had been sold had been Lai.
contracted by Kalandar Lai, their father and grandfiither, withont Bĥ wak̂
legal necessity, the sales of such properly should be cancelled to Prasad,
the extent of the shares o f hiis four sons. The sait was not defen
ded by Kalandar L a i The defendant Bhawani Prasad did not 
deny that such property was joint family property, but couton- 
ded that Kalandar Lai had contracted the defat in question “  in the 
presence ol' the plaintiffs and with their coiisont, to meet the neces
sity of satisfying former debts and to maintain the family, and the 
plaintiffs had not raised any objection to the coniraotino*of such 
debt I and that the claim of the plaintiffs, bronghtin collusion with 
their father, the Judgment-debtor, should not be allowed after the 
decree in respect of such debt and the auction-sales had become ab
solute. ”  *The Court of first instance fixed the following issues 
for trial, vis., “  ^ a s  the deht in satisfaction of wdiich the property 
was sold at auction, contracted by Kalandar Lai, the judgnient 
debtor, illegally? Should four shares of that property be awarded to 
the plaintiffs by avoidance of the auction-sales to that extent ?”  The 
Court of first instance held in  respect o f such issues that, inas
much as the debt had been contracted by Kalandar Lai as the 
head and manager of a joint Hindu family for necessary purposesj 
that is to say, for the payment of Government revenue and family 
wants, and the plaintiffs had shared in the benefits derived from the 
use of the moneys so borrowed, the plaintiffs w'cre not entitled to 
recover any portion of tho property in suit. On appeal by the 
plaintiffs the lower appellate Court affirmed the decision o f the Court 
o f first instance. ,

O b  second appeal by the plaintiffs to the High Court they con
tended that the defendant Bhawani Prasad, who had purchasQid 
the rights and interests o f  Kalandar Lai onlyj could not obtain 
their shares, as they were not parties to the suit fi.gainst Kalandar 
Lai, and the defendant Bhawani Prasad, if lio considcrod them 
liable for the debt due to Mm, should have sued and obtainod a deeren 
against them. The appeal came for hearing before P©a?son, J.j 
aad Straight^' J., who differed in opinioa on the point whetli^
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under the circumstances the plaintiffs were entitled to rcoover their 
shares of the joint family property. The following judgments were 
delivered hy the learned Judges

P e a r so n , J.—In execution of a decree passed in favour of the 
defendant Bhawani Prasad on the basis of a bond executed by the 
defendant Kalandar Lai, in which the landed estate and the houses 
to which the present suit relates were hypothecated to secure the 
repayment of a loan, that property was sold and purchased by tho 
decree-holder. The present suit has been instituted by the sons 
xind grandsons of the jadgment-debtor for the purpose of avoiding 
the sales in respect of their legal shares in that property. The 
claim rests on the averment that Kalandar Lai had borrowed the 
money in consideration of which the bond was executed without 
lawful cause, and that the plaintiffs’ shares in the hypothecated 
property could not therefore be held liable for the debt. The lower 
Courts have found that the averment is untrue, and that the money 
was borrowed by Kalandar Lai as the head and manager of tho 
family for the family expenses with the knowledge and consent of 
the plaintiffs who have shared in the benefits derived from the use 
of the money: and have dismissed the suit.

The ground on which the decision of the lower Courts is im
pugned by the appeal before us is that the auction-purchaser, who 
purchased the rights and interests of Kalandar Lai only at the 
auction-salesj cannot have acquired by his purchase the shares of the 
appellants who were not parties to the suit in whieh the decree 
ordering the sales was passed.

The ground of appeal is undoubtedly specious. It cannot be 
denied that the plaintifFs-appellants were not parties to the suit in 
which the decree was passed, that it was passed against Kalandar 
Lai alone, and that his rights and interests in the property only 
were ostensibly sold. It must also be allowed that the Privy 
Council’s decision in the case of Deendyal Lai v. / ugdeep Narain, 
aingli (1) countenances and supports the appellants’ contention* 
Moreover the general principle that no person not a party to a 
suit can be affected by the decree passed therein is indisputable. 
But that principle may not be applicable in oases in which tha 

(1) L L. E., 8 Calc., 198.
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acted as the agent and representative o f otliers as well as on his 
own behalf. There is nothing unreasonable in holding that the L a i .

liead of the family may be taken to represent its members. In a BHAWid
joint Hindu family tbe control and management of the family 
property belongs to the father, -who is therefore a person with.
M̂ hom outsiders are justified in dealing as the representative of the 
family and who may justly be sued as such. It may not then have 
been necessary in the suit brought by BhaWani Prasad against 
Kalandar Lai that the plaintiiffs should have been joined as 
co-defendants with the bead of the family. It might have been 
•well had Bhawani Prasad in that suit distinctly stated that he had 
dealt with Kalandar T̂ al in the matter o f the bond as the head o f 
the family, and not in his individual capacity, and that the property 
hypothecated in the bond was property in which the members o f 
his family were interested. But the omission to state those parti
culars does not compel us to hold, in the face of the decision in the 
present suit, that Kalandar Lai was in that suit sued personally and 
not as the head of his family.

In the case o f  Bissessur Loll Sahoo v. Luchmessur Singh f l )  
it was held that two decrees passed against one of two heirs
o f  Ram Nath Das affected the other heir, being substantially
decroes in respect of a joint debt of the family, ”  and could be 
“  properly executed against the joint family property,”  The 
authority o f  this decision which is of later date than the decision 
in the case o f Deendyal Lai v. Jugdeep Naraiu Singh (2 ) above- 
mentioned permits us to decide the case before us in accordance 
with justice. Aooordingly I would dismiss the appeal with costs.

Straight, J.— I regret I am unable to concur in the judgment 
o f my honourable colleague Mr. Justice Pearson, the more so as 
1 find that the view I  entertain upon the question raised by this 
appeal is directly in conflict with a ruling of Spankie and Oldfield^
JJ., in Deva Singh v. Eam Mamhar (3). I  should have hesitated to 
differ in the present oase, did it not appear to me that that decision 
was passed under a misinterpretation o f a Privy Council judgment;

(1) 5 Calc. L, E ., 47? ; L, K., 6 Ind. (2) L  L. E., 3 Calc., 198.
App., 233. (3) I, L. E., 2 All., 746.



1881 -wbicli I will fully advert to presentlj, and is direcstlj at; varianGe
^ with another precedent of the same tribunal.

' N a b a i n

a.  ̂ I presome it may be taken as admitted for the purpose o f dis-
WsAD. cussing the point raised iu the present appeal that the suit of the

respondent, Bhawani Prasad, was! instituted and the decree in it 
given against Kalandar La! alone, and that: what was sold upon
it in execuiioa was Kalandar LaPs ri^ht, title, and interest as
judgnient-debtor. Under such circumstanoes, if the case of Ueen- 
dyal Ldl V. Jvgdee.p jNarain Sincjh (1.) is still to be aeted upon 
as sound law, it would seem to be a distinct and positive authority 
to the effect that all Bhawani Prasad, as auction-piirchaser, could 
acquire was the right possessed by Kalandar Lai to compel parti
tion, or in other words, all he could take under the compulsory
sale was such share as the jiidgment-debtor might have got under* 
a partition. If he had sought to go further/’ their Lordships in 
that case sny, “  and to (?nforce his debt against the whole property, 
and the co-sharers therein who were not parties to the bond, he 
ought to have framed his snit accordingly, and have made those 
co-sharers parties to it. By the proceedings which he took he 
could not get more than was seized and sold in execution, viz.̂  the 
right, title, and interest of the father.”  1 cannot imagine language 
more explicit to I’ecognise the long-established and well-understood 
prineiple of law that no interests but those of persons who are 
actually parties to a dficcee can be affected in execution. It is 
now said, however, that the views thus expressed by their Lordships 
of the Privy Council have been modified, i f  not overruled, in Bisnefs- 
suT Lull Salioo V. Luchmessu?' Singh (2), and my honourable 
colleagues seem to have adopted this suggestion. But with 
great respect to them, it seems to me that they have done so under 
a misinterpretation of the judgment in the latter case, and in con
struing it to establish, as a rule for general guidance, what was 
only intended to be applicable to that particular suit and its special 
and peculiar circumstances. 1 think also that some confasioa is 
caused by mixing up the circumstances of the litigation between 
the sons and the auction-purchaser with the earlier proceedings 

vby the auction-purchaser against the father for the recovery o f

'X l )  I. L. E,, S Calc.; m .  (2) 5 Oalc. L. 477 ; L. R ,  6 Ind, App, 230.
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the original debt. Now it must be observed tbat in the jadg- 8̂81 
ment in Bissessur Lall Sahoo v. Luchmessur Singh (1), as also •
in the argument of counsel on both sides, no mention o f the Lal

case o f Depndyal Lai v. Jugdeep Narain SirigJi (2) is to be Bhawa^
found, though it had been decided on lj some two j-ears before, 
and was an authority that had already been followed by the 
Indian Courts in several instances. I f  their Lordships intended 
to disturb or qualify it, as a precedent, ifc is difficult to understand 
their thus passing it by without reference or observation of any 
kind. In deference to the views of my colleagues, I feel bound to 
examine somewhat in detail the facts of Bissessur Lall Sahoo v. 
LuGhmessur Singh (1) for the purpose of ascertaining, if I  can, 
the real grounds upon which the decision of that apj^eal pro
ceeded. One Nath Das, father of Ram Nath Das, died in 185S 
leaving his son and a widow him surviving. Ram Nath Das 
died in 18B5, and he left a widow and two sons Musahib and Ohu- 
man. In 1862 three suits were instituted on behalf of the infant 
Raja of Ramnagar for arrears of rent alleged to be due from 
Nath Das and Ram Nath Das’ family, and they were directed as 
follows. The first against the widows of Nath Das and Ram Nath 
Das as guardians o f Musahib and Ohunian ; the second against Bfusa- 
hib as heir of Nath Das ; the third against the widow of Ram Nath 
Das as guardian o f Musahib. It would therefore seem that in each 
suit the defendants were brought on to the record, not only for them
selves and any interest they individually might have, but in a repre
sentative capacity, It must be conceded that neither in the second 
nor in the third case was Ohuman spBcially mentioned, but from the 
mode in which his brother was cited in the ono and his mother in, 
the other suit, they might fairly be said to be his representaliveSj 
and any defence they could put forward to the claim must have 
had the effect of protecting his interests as well as their own.
Then as to the decrees, they wore passed in case No. 1 against the 
property left by Nath Das and Ram Nath Das; in No, 2 against th© 
property left by Nath Das only; in No. 3 against the property left 
by Ram Nath Das. In eseeution no objectioti wua o vor made, 
either by the widow or by Musahib or Ohuman, and it was under

(1) 5 Calc, L. R., -177; L, E,, 6 Ind, (2) I, L. R., 8 Calc., 198.
App,) 233.
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the special circumstances of a suit so brouglit and relief thus decreed 
that the property left by Nath Das and Bam Nath Pas was 
brought to sale and purchased by the deeree-holder. It appears to 
me that, substantially, if not to technical completeness, the principle 
in Deendyal Lai v. Jugdeep Narain Singh (1) already adverted to 
o f making the co-sharers parties was complied with by the judgment 
creditor in framing his suit, and the right which Musahib and 
Qliuman professed to possess to recover their interest to the extent 
to which it had been taken under sale in execution of decrees Nos. 2 
and 3 was a mere bag of wind, which conveyed nothing to tho 
purchaser, the plaintiff in the suit in which the Privy Council 
judgment was given. For as to Musahib it is difficult to see what 
pretence he could put forward to defeat the auction-purchaser. In 
the first suit, which neither he nor his brother ever sought to 
impugn, he was properly represented by his grandmother and 
.mother as guardians of himself and brother; in the second he was 
personally a party; while in the third he was again cited through 
his mother as gaardian. He therefore was from the beginning to the- 
end of the litigation involving liability to the joint family property 
identified with, and directly or indirectly made cognizant of, the 
suit by which it was sought to charge his share for his grand
mother’s and father’s debts. As regards' Chuman I  have already 
pointed out why his mother and brother may be considered to have 
represented his interests as well as their own, and it is with refer
ence to all the circumstances I  have detailed that it appears to me . 
the opinion of their Lordships of the Privy Oounoil, that “ the 
decrees were substantially in respect o f a joint debt o f the family 
and against the representative o f  the family, and might properly 
be executed against the joint family property”  must be confined. 
In short it was patent upon the face o f the record that the defend
ants in each proceeding were brought into Court as representatives 
o f all the interests in the joint family e'State, and had full opportu
nity of protecting the rights of themselves and the other co-sharers.

I  therefore entirely fail to see in what way their Lordships'** 
decision in Bissessur Lull Sahoo v. Luchnessur Singh (2) can be
held to disturb the authority oiDeendyal LaVs case ( I ) , the prinoiple 

(1) 1. L, R,, 3 Calc., 198. (2) 5 Calc. L. K, i17 L. R., 8 Ind. 238



of which appears td me to be directly, applicable to tlie presoilt appeal.
Bliawani Prasad raiglifc have so framed his suit agaiast Kalandar Lai nabax

as to make it one for the recovery of a debt incurred by him in the Lal
' V»

character of head and manager of a joint Hindu family, and by join- 
ing the sons and grandsons of whose existence he was perfectly 
well aware all difficulty might have been obviated. As he did not 
do so, he cannot in my opinion take under the auctioii-purchase at 
the sale in execution more than the share of tho person against 
whom he obtained his decree. The argument that hardship is 
thus entailed Upon him I  cannot entertain, and it seems to me 
much greater injustice and iaconvemence would be caused by 
allowing the rights and iriterests of persons to be disposed of by 
sale in execution of decrees in suits to which neither in person nor 
by a representative werei they cited as parties, than by leaving 
auction-purchaserjs in theiir natural position o f taking what is in 
terras sold to them and no more. I  am fortified in this view by ai 
talusMe and exhaustive judgment of Innes, J., in Venhatardmdyyari 
V . Vmhaiasuhramdnia Dikshatar (1 ) with which I  may say 1 
entirely concur not only in the conclusions but in his criticisms oa 
the several cases to wMch he refers, all o f  which I  have been at 
pains to eixamirie and consider. I vsroiild therefore reverse the deci
sion o f the lo'wer dourts and decree' the appea:!, biit having regard 
to ail the circumstaiices without costs.

The piaintifFs appealed to the Pull OoUrt fronl the' judgment o f 
tearson, j . ,  under c l  10 of the Letters Patent, raising the same'
Contention aa they had raised before the Division Bench.

The Senior Gdvernmrnt Pleader {Lola J  m id Prasad)^ for the’ 
ippellants.

Munshi Kdslii Prasad, for the' respondent,

Tiie fo'lIow‘ing judgraents were' delivered by the B’uH Court s

PsAiisoN, SiPAHKife, and O'ldiield , JJ.i, concurring.—The sui€, 
lias been brought to recover 1 anna 1-̂  plea out of a two anna share' 
in a village aiid four shaf‘os of two buildiujTSj by setting asitie two 
aiiotion-salos danod 20th and 15th March, 1 879, respoctivsly, held in 
execution o f a decrec dated 21st June, 1878, obtained by Dhawun-i 

(1) L L. B., 1 Mad./ 358.
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Prasad against Kalandar Lai in a suit whicli the former brought 
on a bond dated I5th Juiie, 187&, executed in Ms favour b j  Ka
landar Lai by which the two annas share was mortgaged. Bhawani 
Prasad purchased the property sold at the auction-sales. PlaintifFa 
are the four sons of Kalandar Lai and sue to recover their shares 
OB the ground that Kalandar Lai contracted the debt without legal 
necessity. The defence was that the money had been borrowed 
for family necessities and with consent of plaintiffs. Both Courts’ 
dismissed the suit. In second appeal to this Court a plea was- 
taken by plaintiffs that Bhawani Prasad boagit only the rights 
and interests of Kalandar Lai and not the shares of plaintiffs Avho' 
were not parties to the suit which was brought against their father 
only. The appeal was heard by a Division Bench consisting o f 
Pearson, J., and Straight, J-, and the decrees o f the lower Courts 
were affirmed, Mr. Justice Straight dissenting. An appeal has now 
been preferred to the Court at large from the judgment o f Mr. 
Justice Pearson on the same ground taken before the Division’ 
Bench.

The question to be determined is whethef the rights and inter
ests of Kalandar Lai only in the property passed to Bhawani Pra
sad at the two sales, or whether the whole family property was sold' 
including the sons’ interests, and in order to arrive at a determina-tiora 
we must examine the proceedings in the suit brought by Bhawani 
Prasad against Kalandar Lai, and the decree made in it, and tiie 
execution-proceedings, in order to ascertain if the decree was made 
for the recovery of a family debt against Kalandar Lai as represen
tative of a joint Hindu family. In the case of Bissessur Lall Sahoo 
y. LueJmessur Singh (1) two decrees had been obtained against a 
member of a joint Hindu family as heir of his grandfather to 
recover a family debt, and it was held that the entire family pro
perty was properly saleable under those decrees. Their Lordships 
observed: It appears to their Lordships that acting on the prin
ciple which follows from their finding that this family is joint, it 
must .be assumed that Musahib Das is sued as a representative of 
the familyThat decision therefore is an authority for holding that, 
whdu a suit is brought to recover a family debt against a member

(1) 5 Oalc., L. B., 477 ? L . E., 6 Ind. App., 233.



o f a joint Hindu faraily, it may be assumed tliat the defendant is 1881
sued as representative o f tlie family; and also for holding that, when 
lookiog at the substance o f the eases and the decrees the latter are Liiî
substantially decrees in respect of a joint debt of the family and Bhawas

against the representatives of the family, they may be properly 
executed against the family property. To consider the father as 
repi’esentin^ the family in a suit brought against him for recovery 
o f a family debt is quite consistent with the status of a joint Hindu 
family, in which the father in regard to his minor sons is the 
natural guardian in all cases, unfcil partition takes place the legal 
bead and representative of the family in all dealings respecting the 
family property.

In the case before us it is admitted that o f the four sons of 
Kalandar Lai three were minors under the fathers guardianship 
when the bond dated the 15th Jime, 1875, was executed, and it 
was witnessed by the fourth adult son. It is not now disputed 
that Kalandar Lai was acting for the family and borrowed the 
money for family necessities, a fact which sujfficiently appears 
from the recitals in the bond, and the suit was brought against 
Kalandar Lai for the recovery of this family debt from the hypo» 
thecated and other property, and the decree was made for the sum 
due hy enforcement of the hypothecation, and the decree-holder in 
taking out execution applied to bring to sale the entire two annas 
share hypothecated and the two buildings, all being joint family 
property. Looking to the above facts it seems reasonable to hold 
that Kalandar Lai represented his sons in the suit brought for 
recovery o f the family debt, and that the intention of the decree , 
was to recover the debt from the hypothecated family property, the 
whole o f which it was intended to sell at the auction-sale, and the 
auction-purchaser is entitled to the same. It appears that the two 
houses sold in execution o f the decree dated 21st June, 1878, were 
not hypothecated in the bond dated 15th June, 1875, and that 
the decree above-mentioned, while it awarded to the plaintiff in the 
suit which it terminated the tot;il amount claimed by him with 
future interest, only provided for its realization by the enforcement 
of the lien. H;id tho plaintiffs in the suit which is brought before 
ms by the present appeal claimed avoidanos of the sales of the
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1881 houses in so far as tlieir own rights and interests were effected 
tlierehy, on tho ground that those sales could not legally be made 
in execution of the decree, it would have been incumbent on us to 
determine the question raised by such a contention as to the right 
construction of the terms of the decree. But as no such conten-? 
tiori has been made by or on behalf of the plaintiffs at any stage 
of the proceedings, either in the lower Courts or in this Court, w® 
jdo not feel called upon to decide it.

The decision of the privy Council in Demdyal Zjol v, / ugdaep 
Narain Singh f l )  has been pressed upon us q.S! an authority for 
holding that, as the sons were not formally made defendants in the 
suit brought against their father Kalandar Lai, the decree obtained 
in that suit can only be considered to be a pergonal decree against 
Kalandar Lai, and that neither the decree nor the auction-sales 
made under it will affect them. That case, however, does not neces
sarily conflict with the principle laid down in Bissessur I^all SakoQ 
V. Luclmessur Singh (2) or with the view now taken in the case 
before us. The facts of the case of Deendyal Ijal v. /ugdeep Narain 
Singh (1) are distinguishable. There the decree-holder Doendyal 
Lai had obtained a bond from Toofqini Singh the father o f the 
plaintiff, in which certair̂ . property was hypothecated, hiî t he con-̂  
tented himself with suing Toofani Singh, and obtaining a money 
decree only against hini, and instetid o f talking steps tq enforce 
the hypothecation ho took out execution against the right, title, and 
share of Toofani Singh only in sorne Joint family property belong-- 
ing to him and his sqn iliG plaintiff, property which had not beot̂  
plaimed by him in his sijit nqr decreed, and he hiinself became the 
purchaser. As observed by Mr. Justice Pheq,r in his Jndgipiont in 
that case, “  the property was not sold in pursuance of a decree, 
directing that it should l̂ e sold, or in ^ny manner pointiqg out that
it was the property oqt of which the debt should be realized...... The
jiidgment-debtor chose for reason^ of his own simply to sell thei 
right, title, and interest qf the fr̂ ,ther ; and he caq^ofc i ôW; I  think, 
be heard to assert that he is entitled to hold the whole property, as 
if  he had in fact sold the whole fs^mily property, and w'as, at tho 
time of tho execution-sale, entitled to do so (3).”  It is in those pointy

(1) r. L. 3 Calc,, 198, (2) § Calc. L. U., 477s L, E., 6 lud.
(3) 13 B, L. li., aj pp. 102, 103. “ A|»p., 23S|. ’ '  ̂ ,
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that the case we are dealing with and that of Bissessur Loll Sahoo v. 
LuchrnessuT Singh (1 ) are to be distinguished from that of Been- 
iyal Jjal v. Iugdeep Narain Singh (2 ): and in the ease cited by 
Mr. Justice Straight in his jadgiiient— Venhatasdmayyan v. Venkata- 
mbrmndnia Dihshatar (S)— it will he seen that the judgment of the 
Chief Justice q,nd Mr. Jq.stice Kindersley proceeded on the ground 
that nothing in the litigation indicated that it was intended to 
enforce the debt due from the whole family, and that the decree 
was not p£},ssed against tiie father as managing member of the 
family, g,nd therefore the question whether liis minor sons though 
Uot parties to tlje record may be considered as represented by their 
father did not arise. In each case we bave to ascertain what the 
intention and operjj,tioij o f the decree and execiitionr-proceedings 
substantially are, and to give effect to them. The appeal should 
be dismissed with costs.

StoaeTj C. J.— I substantially concur in the judgnjent o f my 
colleagues Fearson, Spankie, and Oldfield, JJ. and in their examin
ation of the authorities which were referred to at the argument. 
The case o f Deendyal Lai v. Jugdeep Narain Singh (2) is clearly 
distinguishable, and. in my opinion has no application to the ease 
before us, as to which it seems to me that the reasons assigned by 
the Judge for the conclusion he arrived at are sufficient, It cannot 
I think be for one moment doubted that the defendant Kalandar 
Jj&l incurred the debt in question for a necessary and not for an 
immoral or extravagant purpose, and that he executed the bond io 
guit in a representative capacity in behalf of the family, and the 
bad faith o f the plaintiffs is but too apparent, they having been not 
only consenting parties to the mortgage, but having taken benefit 
under it. Under these circumstances the doctrine of the flindulaw 
on the subject laid dowia by Mr. Justice West in his admjrable digoat 
of the Hindu law, 2nd edition, 187S, page S40, strictly applies, 
where it î  stated that “ the Hindu law lays down broadly that sons 
and grandsons shall discharge the obligation of their ancestors, 
except where they have been contracted for immoral purposes, and 
lihis d-uty is not iiUered by a partition amongst the sons.’ ’ I  am
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(1) 5 Calc. L. B,, 477; I<. R , 6 lad. (2) I. L. R., 3 Calc,, 198.
(3) 1  L. R., 1 Mad., 358.
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therefore of opinion tbat the order of the Division Bench must be 
affirmed.

S tra igh t, J.— I see no reason to alter the opinion I expressed 
upon this case when it was before the Division Bench of which I 
was a member, and I regret that I  am constrained to hold a view 
at variance with the rest of the Court. The impropriety in conduct 
or bad faith of the piaintifFs^appellants has as far as I can see no 
bearing one way or the other upon the plain legal qnestion raised 
by this appeal, namely,— Can the rights and interests of the other 
members of a joint Hindu family be affected by sale in execution 
o f a decree against the father alone for enforcement of lien under 
a bond executed by him charging the whole joint property, when 
sueh decree has been passed in a suit in which the father was sole 
d e fe n d a n t  and to which none of the other members of the joint 
family either personally or by formally constituted representatives 
were made parties. As I expressed my views upon the matter at 
length in my former judgment it is unnecessary to recapitulate them 
now, or to do more than say that I  adhere to them and to the order 
which I was then of opinion should be passed on the appeal.

Appeal dismissed.

APPELLATE CIYIL.

Be.fun Mr. Justice SpanMe and M r. Justice Straight.

BTNDESHKI CHAUBEY and o th rb s  (P x-a in tiffs) », NANDTJ (DairEiirDANT.)®
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thq.b “ the appellant’s appeal be decreed, the decision of the Munsif be reversed, and 
the record of the case be sent to the Munsif to return the plaiut to the plnintiff 
for presentatiou to the proper Court,”  The plaintiff appealed to t,lic High Courl-.

Second Appeal, No. 61 of 1880, from a decree of' Hakim Kahat All, Pnbordi- 
nate Judge of Gorakhpur, dated the 21st July, 1880, reversing a dccruc oil JVlaulvi 
Abdul Eaassk, Munsif of Deoria, dieted the ISfch March, 18SQ,


