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APPELLATE CIVIL.
Befare Sir Robert Steart, Bt,, Chief Justice, and Mr. Jusiice Spankie,
JANKI TEWARI axp orarrs (Pranrtirrs) oo GAYAN TEWARI anp
ANOTHER (Durenpants.)*
Filing private award in Court— Order rejecting application—Appeal~— Azt X of
1877 (Civil Procedure Code), ss. 2, 525, 526, 540.

Per Spawgrr, J.-—An order refusing an application fo file o private award in
Court is appealable as » decree. Jokhun Rai v. Bucho Rai (1) and Fussaini Bibi
v. Mohsin Khen (2) impugued and distinguished : Vishnu Bhau Joshi v. Ravji
Bhaw Joshi (3) distinguished,

Per Stusrr, C, J.~An order refusing an application to file a private award
in Court on grounds not mentioned in ss. 520 and 521 isa decree and appealable

.

as such.

TaE plaintiffs in this suit elaimed under s. 525 of Act X of 1877
that an award might be filed in Court. Nine of the defendants, who
giere sixteen in number, set up as a defence, inter alia, that they
had not agreed to refer the matter in dispute on which the award
had been made to arbitration, and the award had not been made

as against them. The remaining defendants confessed judgment.
The Court of first instance decided that the matter in disputs on ™

- which the award had been made was one which concerned all the
‘defendants; that the defendants who contested the suit were not
parties to the agreement to refer and the award was not made as
against them ; and that, as all the parties concerned were not par-
ties to the arbitration, the award could not be ‘‘executed and
enforced;” and it * dismissed the suit.”” The plaintiffs appealed
contending that the defendimla who contested the suit weve parties
to ihe arbitralion, and tlat a decree should have been given to
them seainst the confessing defendants. The lower appellate Court
held that the appeai would not lie, relying on the coscs which will
be found cited below in the judgment of Spankie, . Ou second
appeal to the High Court the plaintiffs contended that the appeal
to the lower appellato Court would lie and the cases relied on by
that Court were not applicable. o o

Mr Howard, for the appellants.
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Mr. Chatterji, Munshi Sukkh Ram, and Babu Sital Prasad
Chatierji, for the respondents.

The High Court (StuaRT, C. J., and SpaNKiE, J. )dchvered the

following judgments :—

Seawnxig, J.—This was an application under s. 525 of the Code of
Civil Procedure and was registered as a suit. Nine of the defend-
ants contended, amongst other pleas, that the agreement to arbi-
trate the dispute between the parties was registered by some, but
not by all of those interested ; that the award was made nearly five
years after the agreement was executed ; and that both the agree-
ment and award were in fraud of defendants and the award itself
was inconsistent with the agreement, ' The Munsif admitted the
objections of defendants and in his order “dismissed the claim with
costs.”” The Subordinate Judge in appeal held that there was none
from an order rejecting an application to file an award. He cited
a Full Bench decision of this Court and other cases :—dJokhun Rai
v. Bucho Rat (1) ; Hussaini Bibi v. Mohsin Khan (2); Vishnu Bhaw
Joshi v. Raoji BhauJoshi(3), His judgmentis based chiefly on the
precedent first quoted, and he remarks that he can see no difference
between 8. 337, Act VIIL of 1859, and s. 525 of Act X of 1877.
It is urged in second appeal that the authorities cited by the Sub~
ordinate Judge do not apply to the present case, and that the appeal
does lie to the Judge, who ought to have disposed of the appeal on
the merits. The Full Bench decision of this Court certainly does
rule that an order granting or rejecting an application under s. 327,
Act VIIT of 1859, is not a decree, and that it is not appealable,
There is a suggestion in the remarks of the Court that an order
granting an application to file an award may become a decree if the
parties desire that the award should be incorporated in a judgment.
Mr. Justice Pearson dissented from the raling of the majority of.
the Court, giving his own opinion separately. But I confess that
if Act VIII of 1859 were still in force I should feel doubts now
of the propriety of the ruling. It is true that in 1876 Mr. Justice
Oldfield and I considered ourselves bound by it.— Hussaini Begam v,
Molsin Khan (2). The lower appellate Court has cited the case in.

(1) N-W, L. IL C. Rep., 1868, p. 853, (2) I. L, R, 1 AllL, 156,
- (3) L I B, Bom,, 18.
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support of its view. In my judgment there I expressed myself as
follows :=-“Where one of the parties denies that he had referred
any dispute to arbitration, or that an award had been made between
himself and the other party, it seems to me that sufficient cause has
been shown why the award should not be filed, The applicant for
its admission should be left to bring a regular suit for the enforce-
ment of the award.” These remarks would imply that when
an application has been refused full relief could be obtained by a
regular suit, and that an appeal was unnecessary or undesirable.
Since this judgment was delivered Act VIII of 1859 has been
repealed and Act X of 1877 now governs our procedure. The
lower appellate Court remarks that there is no real differenoe
between s. 327 of the old ands. 525 of the present Code. This
doubtless is so, though there is some difference to which I wiil
presently refer, and the purpose of chapter VII of one Code and
chapter XXXVII of the other is, in the opening words of the Full
Bench decision of this Court, “to render the procedure in matters
of arbitration as simple as possible, and to confine within the nar-
rowest limits the power of appeal.” But the design of the Legis-
lature was to confine within the narrowest limits an appeal against
the award, In s. 326 of Act VIII of 1859, which permitted agree-
ments to refer disputes to arbitration to be filed in court, it is pro=
vided as follows:—¢If no sufficient canse be shown aguinst the
agreement, the agreement shall be filed and an order of reference
shall be made thereon.” The previous provisions of the chapter,
so far as they are not inconsistent with the terms of the agreement,
are made applicable ““ to all proceedings under an order of reference
made by the Court and to the enforcement of such award.” In
the corresponding sections of the present Code, 523 and 534, the
foregoing provisions of the chapter are similarly made applicable
to the award of arbitration and to the enforcement of the decree
founded thereupon. I particularly refer to the change of the word
decree in lieu of award, because it was a point in the ruling of the
Full Bench respecting s. 327 that neither an order granting am-
application to file an award mnor the rejection of such an application
were appealable, inasmuch as such orders were not decrees and .
no appeal was provided for them as orders. In s 327 it was pro-
vided that #if no sufficient caus‘e‘ be shown against. the award, thgs
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award shall be filed, and may be enforced as an award made under
the provisions of this chapter”. Ins. 526 of the present Code it is
provided that “if no ground such as is mentioned or refez‘red to in
s. 530 or 521 be shown against the award, the Court shall order
it to be filed, and such award shall then take effect as an award
made under the provisions of this chapter.”” Here then though
there is no particular difference between ss. 527 and 525 there is o
material difference of procedure between the latter portion of ss.
327 and 526, 8. 827 of et VIII of 1859 does not indicate the
objections to an award that wmight be taken. Itis enough it suffi-
cient canse be shown. In s. 526 the grounds of objection must be
those mentioned or referred to in ss. 520 and 521. Where the
objections under s. 520 are sustained an award may be remitted for
reconsideration. If they are sustained under s 521, the award
‘may be seb aside. Now in s. 514 provision is made for supersed-
ing the arbitration and in s. 318 for modifying or correcting an
award. It is noteworthy that under these sections the orders are
appealable as such by clauses (28) and (26, s, 58§ of the Act, but
orders under ss. 520 and 521 are not so appealable. The reason
for this would appear to be that under s. 514 no award has yet
Leen made, and under . 518 the interference of the Court with
an award is very limited; there must be no interference with
the decision on the matter referred. "When however the award has
been reconsidered and completed under s. 520, or when objections
have been preferred under 8. 521 and have becn disposed of, it
remains for the Court to give judgment. So, % if no ground such .
as is mentioned or referred to in s. 520 or 521 be .shown against
the award, the Court shall order it to be filed, and such award shall
then take effect as an award made under the provisions of this
chapter.””  'We must turn to s. 522 in ovder to ascertain how effect.
is given to an award “ under the provisions of this chapter.” The
section runs :— If the Court sees no cause to remit the award or
any of the matters roferred to arbitration for reconsideration in
manuer aforesaid, and if no application has been made to sot aside
the award, or if the Court has refused such :v.wp‘.if*:zﬁm'n; tha Court

shall, after the time for making such application s vpived, pro-
ceed to give judgment according to the award.” Upon the judg-
“wment so given a decree shall follow, and shall be enforced in manuer
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provided in the Code for the execution of the decree, and no appeal
shall lie from such decree except in so far as the decree is in excess
of, or not in accordance with, the award.

Applications alike under s. 523 and 525 are to be registered as
suits. The application to file an agreement under s, 523 is to be
made to any Court having jurisdiction in the matter to which the
agreement relates; that under s. 525 ““ to the Court of the lowest
grade having jurisdiction over the matter to which the award
relates.” These words are nob to be found in s 327 of Act VIII
of 1859, The applications alike in ss. 523 and 525 are at ouce
to be registered as suits before notice is given to the other side.
In this respect they differ from s. 326 and 827 of Act VIII of
1859, under which notice is given before the application is regis-
tered as a suit., This circumstance may seem unimportant, but
the difference seems to me to indicate that such applications were
really to be dealt with from the moment they were received as
suits, and that the orders om fhe award under them were to have
a final character. The procedure adopted, the use of the word
decree in s. 524, the mode in which effect is to be given fo the
award, seem to me to point to distinguish the ultimate orders from
those orders appealable under s. 588 of the Code, and bring them
qunder the definition of s. 2 of the Act, wherein decree means
the final expression of an adjudication upon any right claimed, or
defence set up, in a Civil Court, when such adjudication, so far as
regards the Court expressing it, decides the suit or appeal: an order
rejecting a plaint, or directing accounts to be taken, or determining
any question referred t0 in s. 244, but not specified in s, 588, is
within the definition. An order rejecting a plaint is appealable as
a deeree, and in this respect an order rejecting an application to file
an award may Lo regarded as a decree. Tt decides the snit.  If the
application be granted tho snit is similarly decided, and an appeal
would lie when the decree was in excess of, or not in accordance
with, the award. To that extent appeals ander this chapier are con-
fined, when the decree is in aceordance with the award. Dut
where the award is allowed to he filed, the order relorring it is also
a decree, and would be appealable under 5. 510 of the Code,  Now
yhere.clse is there any cxpress provision to the contrary, thercforo
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an appeal is admissible under that section. The Bombay case— Vis/~
nu Bhan J oshi v. Raoji Bhaw J oshi (1)—cited by the lower appellate
Court vefers also to s. 327 of Act VIII of 1859, but if T am right
in my view as expressed above, it, like the Full Bench decision
of this Court (2), would not apply to the present case and procedure
under Act X of 1877. The learned counsel Mr. Howard in main~
taining that an appeal would lie referred us to the case of Boonjarl‘
Mathoor v. Nathoo Shaheo (3). In that case the application was
made under s. 327 of the Code. It was held that the award
was not a valid and final award and that the decree passed
thereon was not final and that an appeal would lie. This judgment
supports my view of the case now that, where there is an order on
the award, the order is a decree and not an order. If the opinion
I have formed on the state of the law now since the introduction
of Act X of 1877 be correct as observed above, the order granting
and the order rejecting an application under s. 525 are alike
decrees, and the order rejecting the application is appealable as a
decree. I would decree the appeal and remit the case to the lower
appellate Court to be tried on its merits. Costs to abide the result.

Sruarr, C.d.—I am clearly of opinion that the Judge ought to
have entertained the appeal which was taken to his Court in this
case, and that the authorities to which he refers do not apply, 1If
it was really intended to exclude such an appeal the procedure
provided by ss. 525 and 526 should have been carefully followed,
and how such plain directions can be misunderstood it is not easy
to comprehend. But the present case, although the remedy in-
tended appears to have been that provided by s. 525 and the other
sections of the Code which constitute chapter XXX VII, was con<
ducted in this way. A pleading in the form of a plaint was filed
and it prayed that after the necessary requisites of the law have
been fulfilled the arbitration award may be ordered to be filed, and
that after its being filed it may be duly acted upon, and all this
without the least reference to the directions provided by s. 526.
Tn this form the Munsif entertains the case, takes evidence, and
ultimately records a judgment dismissing the claim on grounds -

such as these,~that all the property referred to arbitration had not’

(1) I.L R, 3 Bom, 18. (2) N-W.P H C.Rep, 1868, p. 353
(3) 1. L. R, 8 Calc., 375
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been dealt with in the award, and that the arbitration agrsement had
not been executed by all the parties named therein. Such baving
been the procedure adopted for the conduct and disposal of the suit
by the Munsif, there was really no case for the application of s,
522, and therefore none for the exclusion of an appeal to the Judge,
the Munsif adopting a different line of inquiry from that provided
by the Procedure Code for arbitration cases, and giving a decision
and order by which he dismissed the claim, and making a “ decree ™’
within the meaning of that term as defined bys. 2 of Act X of
1877, for it was clearly an adjudication or order which decided the
guit in the form in which it had been taken cognizance of by him,
and therefore such an order dismissing the claim was clearly a
decree within the meaning of s 540, and was appealable to the
Judge. Under these circumstances the case must go back to the
Judge to be restored to his file and to be disposed of on the appeal
to him ; costs to abide the result.

Cause remanded.

CIVIL JURISDICTION.

Before Mr, Justice Pearson and Mr, Justice Straight,

KINLOCK (Drrewpant) v. THE COLLECTOR or ETAWAH is MANAGER OF
Mavza 8amavAN ox BEEALY oF THE COURT or WARDS (Praintire).*

Rentw Produce of Land—-Hypothccatzon—l’urckasermtict X VIII. of 1873 (N.-W,
F. Rent Act), s. 56.

The purchaser of the unstored produce of land in the occupation of a culti-
wvator, with notice of the lien created on such produce by s. 56 of Act XVIIL of
1873, takes such produce subject to such lien. 8. A.No. 1393 of 1870 decided on
the 4th February 1871 (1) and Achul v. Gunga Pershad (2) followed.

Tue plaintiff in this suit claimed from the cultivators of certain
land and one Kinlock, who had purchased at a sale in execution
of a decree the produce of such land, Rs. 136-15-0 representing

the amount of rent payable in respect of such land by such
cultivators for the years 1254 and 1285 fasli, Tho plaintiff stated

* Application. No. 77B. of 1880, for revision under s. 622 of Act X of 1877
of n decree of Airza Abid Ali Beg, Sabordinate Judge of Mainpuri, dated the 22nd

May, 1880, affirming a decree of Babu Sanwal Smgh Munsif of IKtawah, dated
the 2nd September, 1879,

(1) Vnreported, (8) N.W. P 1L C. Rep, 1867, p. 73-
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