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record in whicli two Courts have “  exercised a jurisdiction not 
T e s t e d  in them by law,”  and I cannot but think that this is just 
one of those cases ia -which s. 622 was intended to give us power 
to put matters right. It would be absurd for us, when opr atten  ̂
tion has been directed to tlipm, to allow proceedings to cpptinj:]:0 

r[pon a formal record as having force or effect, when from the 
commencement to the end they have been carried on in Courts 
having no jurisdiction. Equally as the Assistant Collector had no 
power to dismiss the plaintiff’s claim, so was it incompetent for the! 
Judge to decree her appeal and give her the relief she asked. It 
seems to me that s. 622 enables us to entertain and act upon the 
present application, though I am scarcely as yet prepared to go the 
length contended for by Mr. Banarji on behalf of the opposite party, 
that “ pass such order in the case as the High Court thinks fit”  
permits us to exercise an absolute discretion as to the merits of 
case, and so iu the present instance, if  we think substantial justice 
has been done, allows of pur refusing to interfere. I  do not con- 
sider it possible for us to adopt any such course. The docree 
•vyhich the plaintiff obtained from the lower appellate Court is not 
worth the paper it is written upon, and iio deplaratiqn or action of 
ours could give it vitahfcy or effect. The order therefore will 
be as proposed by the Chief Justice that the whole of the proceed­
ings in the Revenue and lower appellate Court should be quashed, 
and we direct that the plaint be returned to Sakina Bibi, the oppos­
ing party to this application, for presentation to the Small Cause 
ponrt. The appellant must have the costs of this apphcation.

Application’ allowed, 
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bond tlie oMigor agree.d to pay the sum of Rs. 75 wltla intfirest at two 'Rupees per ISSI 
cent, per mensem on the 12th May, 1873. Ihe amount thus secured exceeded 
Ks. 200. The property mortgaged was the tenant-holduig of the obligor. Held Nabika 
that the interest of a tenant in his holding was right or interest to or in immove- . 
able property; that conseq.uently such bond, which affirmed as a security a right 
of which the value, estimated by the amount secured, exceeded Es, 100, ought to 
liaveheen registered; that being unregistered it could not affect the “ immoveable 
property cornprised thprein,’  ̂ or "  be received in ev'idericeof any tvaiisaciion affect­
ing” the same; and that the suit brought on tlie basis of such bond, for the enforce­
ment of the lion, must in the absence of the bond fait. Hinmat Singh v. Sewd 
Ram (1) followed.

The facfes o f this case are sufficiently stated for the purposes of 
tl>is report in tlie judgment of the High Court.

Lala Lalta Pramd, for the appellants.

Eamman Frasad, for the respondent.

The following judgment was delivered by the High Courl;
(P babson, J.; pnd Straight, —

P ea r so n , J.— This is a suit for the recovery of the amount 
idue tinder a bopd dated 29tji Octpber, 1869, from the property 
therein hypothecated. By the terms of tlie bond the executants 
thereof agreed to pay the sum of Es. 75 with interest at two per 
cen,t. per mensem on the 12th May, 1873. The amount thus 
secured was in excess o f  Hs. 2Q0. The property ii^ortga^ed was the 
tenant-holdings of the bond-debfcors, Eeferring to the defiuitioft 
o f immoveable property contained in the General Clauses Act, we 
must hold that the interest of a tenant in his holding is risht oro  o
interest to or in immoveable property; that consequently the 
bond wMph affirmed as a security a right o f which the value, 
estimated by the amount secured, exceeded Es. lOO, ought to have 
been registered; tbat, being unregistered, it cannot affect the im­
moveable property comprised therein,”  or “  be received in evidence 
o f any (r.-jnsactton filTiiflijig ”  the ^amo ; and that the suit brought 
pn the basis o f the bond, for the enforcement o f the Hen, must in 
tbe absence of the bond fail. Therefore, reversing the decrees of 
tbe lower Courts, we decree the appeal and dismiss the suit with 
all costs. In this decision we follow the Fall Bonch decision i^
Mimmat Bingh v. Bewa Ram, (1).

(1) I, L .R ., 3 A a , 157.


