
Brf..fc rjr. jM tlce Pearson and Mr. Justice Otdjield.

EA.DHSy TEW AK I ( P l a i v t i f p )  v. BUJHA MISR a n d  a n o th e b  J-anugrj. 1.
( D e f e s d a n i s ').*

TJ.'rtgije-‘ F,rf.chsur<!—NoHce—“ Legal Represenfaiiae”  o f  MorUjagor—Jlegulalion 
X F / /» /1 8 0 6 ,  s. 8.

The holder of a decree for money does not, merely 1)0031150 he hag attached 
Iliid belonging to his judgment-debtor while it is subject to a conditional mort- 
paf;c, become the “  legal representative ”  of the mortgagor within the meaning of 
s. d of Regulation X V II of 1806, and entitled to nollee of the foreclosure of such 
Mortgage; neither is the holder of a prior lien on land which is conditionally 
rinrtgaged the “ legal representative”  of the, mortgagor and entitled to notice of 
foreclosure proceedings (3).

T h e  plaintiff in this suit claimed pos.session o f a  six-pie sliare 
01 a certain village under a conditional sale which had been fore­
closed. He ctaimed as against the conditional vendor and the 
persons, Bujha Misr and Thakur Misr, who had purchased suoh 
share at a sale in execution o f a decree against the condifcicnal 
vendor. The latter persons alone defended the suit. It appeared 
that before the 2-ith July, 1876, Bujha Misr and Thakur Misr 
had gbtainad a decree for money against the conditional vendor.
On that date the conditional sale o f such share was made to the 
plaintiff. On the 20fch October, 1877, such share was attached in 
(“jjecution of the decree held by Bnjha Misr and Thakur Misr.
On the 1st May, 1878, the plaintiff applied to foreclose the con­
ditional sale of such share under s, 8 of Rfgulatioa X y i l  o f 1806,
The notice required by that law was served on the conditional 
^endor on or about the 24th May, 187'®- The share was put tip 
for sale in execution of the decree held by Bujha Misr and Tha- 
luir Misr on the 2Qth Januarr, 1879, and was purchased by them,
Xhey i-et up as a defence to this suit, inter alia, that they were 
entitled to notice of the application for foreclosure, as the share 
wan under attachment in execution o f the decree held by them, 
and that, as such notice had not been served on them, the fore­
closure proceedings were invalid, and the suit was not maintain* 
abie. The Court o f first instauoe disallowed this contention. The

*Secot.d Appt..1, No. 713 o f I88« trom a decree o f Hakim B ihat A .i  K'^jn,
Subordinate Juige of Uorakhpuv, d^tt the 15th May, 1S80. r^v?'-sing a decree of 
6;aulvi Nazar A 'l, ilunsif of B<insi, daled the 20ih February, 1880.

(1) See also Soobhui Ohunder Paul T. ing creditor has not, as such, any right 
N.iye, Charn Bysack, I. L. B , 6 Calc., to redeem a mortgage subsisting prior 
663, '(fhere it WJts held that an attach- to his attachment.
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lower appellate Court allowed it, having regard to the case of 
Jn?indo Moyee Dossce y . Dhonendro Chimder Moohrjee (1)  ̂
dismissed the suit

On second appeal to the High Court the plaintiff contended 
thatj as the equity' of redemption of the share had^not, vested in the. 
aiiction-pnrchasers at the time the, application for foreclosure was 
made, they were not entitled to notice of such application, and 
ilte foreclosure proceedings were therefore not invalid by reason 
that sucli notice had not been given to them ; and the ca.se relied; 
on hy the lower appellate Court did not apply,

Lala Lalta Prasad, for the appellant.

ghaiidi Mauh BaJcIisIî  for the respondents.

The judgment of the Court (P eassoNj J .j and OliDMEtD, 
was delivered by

F e a r s o f ,  J„—The appeal must prevail. The lower appellate 
Court’ s opinion that the defendants-respondents who had attached 
the property In suit, in execution of a simple money-decree vrhioh 
they had obtained on the basis of a simple bond (before the plaintiff, 
■who held a mortgage thereof under a deed of conditional sale,, 
took action under s. 8, Eegulation X V II  of 1806,} and purchased 
the same during the year of grace, were entitled to receive & notice 
of the application for foreelosurej and that, because they were not 
served with sucli notice  ̂ the foreclosure proceedings are defective 
and invalid, is altogether erroneous and is not supported by the 
authority of the Privy Council’ s decision to which the SubordiiiatQ, 
Judge has referred.—Ammdo Moi/ee Dossee v. Dhonendro Chunder 
Moolmjee (1). When the foreclosure proceedings commenqedj the 
defendants-respondents were merely jiidgment-creditors under a 
simple mouey-decree who had attached their debtor’s property and 
vrere not the legal representatives o f the latter. It is, alleged that 
the property had been hypothecated as security for the debt by g. 
petition dated 10th July, 1871, although the lien was not declared^ 
l>y the decree ia execution of which they attached and bought the 
]nrof)orfcy, If̂  ior the v̂ ake of argument_, we assume such to havQ 

the casGj we cannot admit that, even as prior lien-holder^ 
HI 1 i M oore’s. I. A ., 101,
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they were tlie legal representatives of Prag Singh, entitled to 
redeem the plaintiff’s mortgage and to receive a notice of his fore­
closure proceedings. All that can be said is that the property in 
question in the plaintiff’s proprietary possession may be siibjeet B o jh a ’ m isr  

to that lien. Its validity may be considered when an attempt 
to enforce it is made. The defend ants-respondents purchased 
eight pies out of which sis are claimed by the plaintiff as the sub­
ject of the deed executed in his favour on the 24th July, 1876.
He does not claim nor does the Court of first instauee presumably 
award to him more than sis pies. It is unnecessary to remaud 
the case to the lower appellate CoJirt, Decreeing the appeal with 
costs, we reverse, its decree and restore that o f the Mnnsif of 
5ansi.

Appeal alloioed.

Before. M r, Justice Pearson and M r. Justice Oldfield.

EUP K ISH O B E  AN D  ANOTHEE (P lA IN T IP P S ) V. MOHNI AND OTHERS 

( D e f e n d a n t s ) .*

S^ond payable on demand— Limitation— A d  I X  o f  1871 (Lim itation A ct)— Act X V  
0/1877 {L im itation A ct), a. 2.

A ct X V  o f 187'7, by making the period o f limitation for a  suit on a bond 
payable on demand computable from  the date o f its executiou, has shortened the 
period o f limitation prescribed fo r  such a suii by  A ct I S  o f 1871 iinder which 
the period was coftiputablo from  the.date of demand. Held, therefore, that, 
Bnder the proTlsions of s. 2 o f A ct X V  of 1877, a suit on sueh a bond exeeulcd 
fjn the 14th December, 1869, having been brought within, two years from the 
date that A ct came into force, was within time.

T he plaintiffs in this suit claimed Bs. 590-6-9, being the' 
principal amount and interest due on a r('gi.sL‘rod bonJ, d.ilod the 
,14th December, 1869, payable on domnnd; in whiidi certaia. 
immoveable property w'as hypothecated as collatcrnl security. Tlu; 
]>hiini.iirH clMiincd a decreo directing the sale of iiypoihdr-iitcd 
•>>ro]i(v.-iy, andj in ca;4e that property was not siifiici(;n(: to satisiy’ 
ih(! judgmerit-dcbtj directing pnymont of the jndgment-deht by 
■J.he !<’gal roj)rescnia<iv{;s of the fleco.'ised obligor and by the,

*J^ccoml Appeal, No,'714 of 1880, frem a deorc;e o f Maulvi S>imi-nl-lah Ktian, 
S:ibr)!'.iiii;ii,c' o f Moradabad, dated the Glh Ajiril, 1880, affirming a decrce o f
W;mivi Ainviii- Hii^i'.in, Munisif o f  the Environs o f Moradabad, dated the 30th 
ilvjHtembor,

1881 
January i .


