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sufficienfc certainty, make up my mind that the refusal on the 
part of the Magistrate, who tried the applicants, either to summois 
the Rani of Nipal or to take the necessary steps to obtain th® 
issue of a commission to examine her, did not prejudice them in 
their defence. Apart from this, however, the Magistrate has omit
ted to satisfy the plain directions of the law, by failing “  to record 
his reasons for refusing to summon the witness named, ”  whioli 
reasons, had he given them, might have themselves been made the 
subject of appeal. It appears to me that there is no other alter-̂  
native open but to set aside the convictions of Sat Narain Singli 
and Ram Alam Singh, and to order the Magistrate to re-open the 
case and formally dispose o f the apphcation for the examination 
of the Rani, in accordance with the provisions of the Criminal 
Procedure Code. If he decides to summon her or to have her 
evidence taken by commission, he will, after considering her state- 
ments, pass such orders on the whole case as may appear to him to 
be just and right. I f he refuses to summon or have her examined 
by commission, it would probably be as well, before giving final 
Judgment in the matter, to allow the accused to appeal to the 
Judge against such refusal. This record and order will be con
veyed without delay through the Sessions Judge to the Magistrate 
of Mirzapur, for him to carry out the directions given him.
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APPELLATE CIVIL,
Before M r, Jnsiice Fearson and M r. Jiisiice Blraighh  

TAWANGrAR ALI ( D e f e n d a n t )  w. K U RA M A L  ( P l a i n o t f ) . *

Su it to cancel Instrument-^Act X V  o f  1877 (L im ita tion  A c t) , sell, ii, N o. 91,

K , to whom jB had given a usufructuary mortgage o f  certain land, promising tw 
put him in possession, sued B  for the mortgage-money, B  liaving failed to put bifti 
ia  possession. This suit was instituted on the 22nd SiovemTjer, 187&. On the 25th, 
o f the same month learning that B  was about to dispose o f hia property, caused 
a notice to issue to Mm directing M m  not to  transfer any o f liis property. This 
notice was served on B  on the 29th Ijfovember. On the 1st December, 1875» B  
transferred certain land to T  by way of sale. K 's  suit was dismissed by the lower 
Courts, but the High Court, on the 7th August, 1876, gave him a decree. Certain

* Second Appeal, No. 367 of 1880, from a decree of H. M. Chase, Esq., Judge 
o f Saharanpur, dated the 13th January, 1880. alQrraing a decree of Maulvi JNasir 
A li iihan, Subordinate Judge of Baharanpur, dated the l i t h  August, 1879-



property belonging to B  was sold in execution of this decree, bat the sale-proceeas iS i l
were not suffieieiit to satisfy tlie amouui due on the decree. K  thereupya, on -------------------
the 1st July, 1S79, saed T  to cancel the convejauce to him hy B  on the ground that T.uva>’sa r  
it was frauduient and without consideration. Held tliat the words in No. y i, 
sch. ii, Act X V  o f 1877, “ when the facts entitling the plaintiff to have the in- K o iu  Mas* 
Btrument cancelled or set aside became known to him,”  mtist be construed to mean 

when, having knowledge of auch facts, a cause o f action has accrued to him, aad 
he is in a positioa to inaiotain a suit,”  and couseq.viently the period o f limitation 
for K 's  suit began to run, not merely whea he lia-d knowledge uf the frauduleat 
character o f  the conveyance to !T, hut when, having such knowledge, ith a d b e - 
coaie apijarent to him that there was no other property than that conveyed to T  
available for the realization o f the unsatisfied balance o f  his decree, jiud the suit 
■was withi& time.

The facts of this, case are sufficiently stated for the purposes o f 
this report in the judgment of the High Court.

Mr. Colvin and Pandit Mand Lai, for the appellant.

Mr. ConlaUy Pandit Ajudhia Ĵ atli, and MunsH Sukh Earn, for 
the respondent.

The High Court ( P e a r s o n , J., and S t r a i g h t , J.,) delivered the 
followiDg

JuDGMEî i'r.— The facts of this case appear to be as follows 
In 1875, the plain tiff-respondent, Kura Mai, advanced a sum of 
money to Bahai, the now answering defendant, upon the securitsj 
o f certain property, o f which the mortgagee was to have possession.
This not having been given, Kura Mai instituted a suit on the 22nd 
Koveinher, 1875, for recovery of the amount of money lent by 
him. On the 25th of the same month, in consequence of informa
tion received by him to the effect that Bahai was about to convey a 
portion o f his property, which would be available for esemtion 
should he succeed in liis suit, Kura Mai caused a notice to issue, 
tinder s. 81 of Act Y III  of 1859, to Bahai directing him not to 
transfer any of his property. This notice was duly served on 
the 29th November, 1875, hut on the 1st December immediately 
following Bahai executed a deed of sale to Batnl-un-nissa, the wife 
of Tkwangar Ali, the defendant-respondent. Kura Mai’s suit 
against Bahai was dismissed by both the lower Court?, but on 
appeal to this Court his claim was decreed on the 7th Augustj 187S,
In execution tie brougiit to sal© a grove, which realized Bs 238, and

VOL. m .J  ALLAHABAD SERIES. gf|g



396 t h e  m o  IAN LAW  liKPORTS. fVOL. I l l

'Ta'WaSgab
Aw

U,

K uba. Ma l .

1881 some bullocks, which fetched Rs. 127, hut this left Ks. 1,219 of the 
decretal amount still unsatisfied, and this he now seeks to realize 
by the present suit, brought; on the 1st July, 1879, by voiding 
the deed of sale of 1st December'; 1875, on the ground that it was 
fraudulent and without consideration. Both the lower Courts 
decided in his favour and decreed his claim. The defendant ap
pealed to this Court, and at the .first hearing before us it was con
tended by Mr. Colvin his counsel that the suit was barred by limi
tation, in that art. 91, sch. ii of Act X Y  of 1877, provides that' suits 
of s u c h  a character must be brought "nitbin three years from the 
date when “  the facts entitling the plaintiff to have an instrument 
cancelled or set aside became known to him,”  and that it was clear 
in the present case the plaintiff knew such facts before the end ol:
1875. We thought it right to I’emand an issue, under s. 566 of Aet 
X  of 1877, to the low'er appellate Court for it to determine when 
the plaintiff actually did know the facts as to the fraudulent 
character o f the deed of sale o f 1st December, 1875. The Judge 
has now returned to us a finding that the plaintiff Kura Mai was 
aware of them “ as early as the 11th December, 1875.” But 
it is urged on his behalf that, though he had knowledge of them 
at that time, he was not in a position to take advantage of such 
knowledge, by the institution of a suit, until after the 7th Augusfc,
1876, when this Court gave him a decree upon which execution 
could issue, and after the sale of the grove and bullocks in execution 
of that decree, when it became apparent that there was no other 
property available for the realization of the balance still remaining 
due but the land to which the present suit refers. This view 
■was adopted by the lower Courts and upon consideration we are not 
disposed to dissent from it. W e think that the words “  when the 
facts entitling the plaintiff to have the instruragnt cancelled or set 
aside became known to him ”  must be construed to mean, when, 
harping knowledge of such facts, a cause of action has accruod to 
him and he is in a position to maintain a suit. In 1875, when ha 
sued upon his mortgage, ‘^non constat but that he might fa® or, 
if successful, that there might have been property of his judgm.ent* 
debtor sufficient to satisfy his claim. Until the result was known o f 
the former sal© in e*xecution of this decree of the Oourt  ̂ it is difficftife



to see what “  locits standi" Le could have bad in any Court to ask to 
have the deed o f sale set aside. Under these circivmstances we 
are of opinion that the decisions of the lower Courts should be 
maintained and that this appeal should be dismissed with costs. Ki,- a

Jppeal dismissed.
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Before Sir Robert Stuart, Kt., Chief Justice Mr. Justice Peanm , Mr. Justice 
Span/lie, Mr. Justice OldfiM, and M r. Justice Siraight.

JBSAGWAN SINGH a h d  ANOTnEB (D e fe n d a n t s )  » . KHUDA BAKHSH a k d  
ANOTUEB (PX-AINXU'ffs).*

Refusal to register on ground o f  denial o f  execution— Suit, f i t  registration—dot I I I  
o f  1S77 (Registration Act), ss. 71, 73, 77.

A  Sub-Registrar refused to register a bond as the oblt>Tor denied the cxeoa- 
tion of it. The obligee, instead o f applying to the Registrar uader s. 73 o f the 
Registration Act, in order to establish his right to have such bond registered, 
sued the obligor claiming a decree directing the registration of such bond. Held 
that such Buit was not maiatainable.

Bam Ghalam v. Ckotey Lai (1) observed upon.

On the 26th April, 1879, the defendants in this suit gave the 
plaiutifFs a bond for the payment of Rs. 213-13-0, together with 
interest at two per cent, per ineasem, within two months, in which 
they hypothecated certain immoveable property as collateral secu
rity for the payment o f  such moneys. On the 26th June, 1879, 
the plaiutifFs presented this bond for registration, praying that the 
defendants, who had refused to appear at the registration office, 
might be requfred to do so, under the provisions o f  s. o f  Act H I 
o f 1877. The defendants were accordingly required to appear, 
acd did so, and denied the execution  o f the bond, and the Register
ing Officer, the Sub-Registi'ar, on the 25th July, 1879, refused to 
register it. On the 29th August, 1879, the plaintiffs brought the 
prt'sent salt against the defendants in which th^y claimed the

* Second Appeal, No. 540 o f  1830, from a decrer or H> A. Harri.wii, K q , 
JudSP of FarnkhaVad, dated the 5th March, 1880. affirming a decree of 
Gopal Sahai, Munsif o f ]Taruk]iabad, dated thf? 18tli December, 18/9,

(1) I. L. n „  2 A ll, iJ.

54


