VOL. IIL] ALLABABAD SERITS.
Befove Alr. Justice Pearson and My, Justice Ol ficld.

ZALIM SINGH axp orasms (PLALYTIFTs) o, UTAGAR SINGH axp otap
(DEFENDA:\"_B) ‘*

R3

Rent-frec and Revenne-free tenures—Assessmont and settlement of revenue-free land
—Jurisdiction of Civil Cowrtw-dct XIX of 1873 (N.-W. P, Lund-Revenue
Act), ss. 82, 83, 87,88, S0, 241,

Cortain land was scitled with the defendants in this zuif. The Settlement
Oficer having declared that the plaintifls in this suit had acquired 2 proprictary
vight to such land under the provisicas of 5. 82 of Aet XIX of 1873 and were
entitled o hold it rcut-free, the defendauts applied to the Settlement Officer to
assess such Jand and to settle it with the plaintiffs as the persons i acstual pos-
session as propuietors. This baving been done by the Settlement Officer, the
plaintiffs sued the defendants to be maintained in possession of sueh land free
of revemme aud for the cancelment of the Settlement Officer’s order. Held
that under 8. 241 of Act XIX of 1873 the suit was not cognizable in the Civil
Courts.

Taw plaintiffs in this suit claimed to be maintained in posses-
sion of certain land situated in a village called Mahto, without
payment of rent or revenue, by the cancelment of the Bettlement
Officer’s order dated the 26th April, 1875, It appeared that the
predecessors of the defendants, co-sharers of such village, had
made a grant of this land to the predecessors of the plaintiffs;
and that, as the land had been held rent-free by tke original grant-
eos and their successors for eighty years, the plaintiffy had ac-
quired, under the provisions of 5. 82 of Act XIX of 1873, a pro-
prietary right to it. This land bad been taken into account at the
settlement of such village with the co-sharers in assessing the

revenue payable by them. When it was decided thaf the plaintiffs

wete the proprietors of the land and entitled to hold it rent-fee,
the father of the defendants, a co-sharer, applied to the Assistant
Settlement Officer to settle the land with the plaintiffs as the per-
sons in actual possession as proprietors. This the Assistant Settle-
ment Officer did, assessing the land at Rs. 15-14-0; and on appeal
the Settlement Officer affirmed the order of his subordinate by an
order dated the 26th April, 1875, The plaintiffs therenpon bronght
the present suit against the defcodants, fustituting it in the Mun-

* Qocond Appeal, No. 686 o 1880, frem a decree of Pandit Jazat Narain, Sab-
ardinate Judge of Cawnpore, dated the 83et Mareh, 1389, reversing a dceres of.
Alaubvi Sakhavat All, Munsi of Akbarpur, dated the 21st June, 1378,
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sif's Comt. The defendunts set np as a defence that the Civil
Counrts could not exercise jurisdiction over the matter of the suib.
The Contt of first instance disallowed this delence and gave the
plaintiffs a decree. On appeal by the defendants the lower appel-
late Court allowed the contention, and dismissed the suit. The
plaintiffs appealed to the High Court.

Blr. Chatterji, for the appellants,

Munshis Zlanuman FPrasad and Kasli Prasad, for the respond-
ents.

The judgment of the Court (Prarsow, ., and OrprirLp, J.,)
was delivercd by

OrorieLp, J.—This is 2 suit to be maintained in possession of
cleven bighas threo biswas of land without liability to pay revenue
assessed on it iy the Scttlement Officer, by reversal of his order.
Plaintiffs claim to hold this Jand as a rent and revenue-free grant
made to plaintiffs’ ancestors by Madho Singh the original pro-
prietor. The Scttlement Court has already taken up and determined
mnder s. 82 of the Revenue Act the question of proprietary title in
this land, which it has decided in plaintiffs’ favour, who werc
declared to be proprieters under s. 82, and we are not concerned
with that question now. Subsequently, however, the zamindar of
the maunza, defendants’ father, who had hitherto paid the revenue
on ihis land, which was included in the general assessment of the
mauza, applied in the Settlement Court that the revenue should
be separately assessed on the land and settlement made of the
land with the plaintiffs, who should be liable for payment of the
revenue assessed. The Settlement Officer proceeded under the
provisions of ss. 83, 87, 88, and 89 of the Revenue Act, and
assessed revenue, to the amount of Rs. 15-14-0, on the land which
he settled with plaintiffs, It is to set aside this order that this
suit has been brought, and we are of opinion that it is not cogniz-
able under s. 241 of the Revenue Act. The matter is one pro- .
vided for in ss. 83, 87, 88, and 89 which were intended to include
questions like the one before ms, where there is a claim by the
occupant of land to hold such Jand free from payment of revenue
by Lim, and were meant to deal with all queslions regarding the-
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assessment of such land and the making the settlement of it with 1320
¥ i i session as propri 8 uking '
the person. 1n actual possession ag proprictor (se’e s 8. Tuking ™ 5 cosen
ihis view we hold that the snit was properly dismissed, and we _
. . . . JAGAR
dismiss this appeal with costs, SixGl

Appeal dismissed,

1589
FULL BENCIE Devomber 20

-

Before 8ir Robert Stuart, Kty Chief Justice, Mr. Justiee Pearson, 5y, Justics
Spankie, Mr. Justice Oldficld, and Ay, Justice Straight.

NaM SARAN LAL(Derexpant)yo. AMIRTA KUAR AND oTuens (PLANTIFER)®

Vendor and Purchuser—S ale— Mortyage—DRedemption—Condition uguinsi
elienation,

The co-sharers of a certain cstate sold it to B. On the same day a3 the vendors
exceuted the conveyance of such estate to IR the latter executed an instrument
whereby he agreed that the vendors might redeem such cstate or any portion
thereof, within a certain term, on repayment of the purchase-money or a propor-
tionate share thereof, and in such ease the sale would be considered cancelled :
provided that the vendors paid the money out of their owa pockets and did noé
raise it by a transfer of the property and not otherwize, The heir of one of the
vendors sold his shave of such estate to 4 and 4 sued R to redeem such share,

Held by the Foll Bench (StuarT, C. J,, doubting) that the nature of the trans-
action between R and his vendors must be determined by Jooking at both the
conveyance and the agreement, and, both those documenis heing regarded, the
transaction between them was one of mortgage, and the- vendurs had a right of
redemption, and the proviso in the agreement was inequitable and incapable of
enforcement againgt them or their representatives in title.

~ Held also by Prarsor, J., that the agreement was mob of the nature of a
personal contract enforceable only by the original vendors and not by their
representatives ; that, assaming that a transfer of the properiy was prohibited
by the agreement, R could not, as implied by the Full Boneh ruling in Doolehore
Rai v. Hidayat-ullah (1), treat ag o nullity the sale which had been made to &
and 4’s right to redeem could not be reasonably denied and resisted ; and that o
iransfer was not positively but only implicitly prohibited by the agreement, R
merely declaring that he would not recognize the transferces as having acguired
the equity of redemption or cancel his own saledeed, and such a declaration Wwas
beyond his compeienee and had ne legal effeet.

* Seecond Appeal, No. 1224 of 1879, from a decree of J. W. Power, ¥sg.,
Judge of (ihdzipur, dated the 13th May, 1879, reversing a decree of Manlvi Mab.
mud Bakhsh, Additional Subordinate Judyge of Ghizipur, dalel the 218t Decembor,

1878.
. (1) NeW. P, U, C, Rep, I, B, 1866-67, . 7.



