
VOL. III.] ALLAHABAD SERIES. 8m
Before 2 Ir , Justice. Pearson and M r. Justlcc O M jkltl. I 5,?0

ItccemkT 2'
ZA L IM  SINGH  anp other,s (P la in tiffs) t;. U J A G A B  SIKCtE asd oihees 

(DEFESDAK'rS) *

Rent-free and Revemie-free icnures— Assessment and sd ilm en i of revenue-free land 

— Jurisdiction o f  C ivil Couri— A ct X J X  o f  1S73 (iV .-lF . P, Iciiicl-Revenue 
J e t) ,  ss. S2, 83, 87,‘83, SS, 241.

Certain land v?as settled with the defendants m this su ii The Settlemmt 
OfSeer having declared that the plnintift'i in tliis suit had acfinired a proprietary 
tight to sueh land under the provisions of s. S3 o f A ct X I X  o f 1373 and were 
entitled to hold it rent-free, the defendants applied to tiie Settlement Ofiieei to 
assess such land and to settle it with the plaintiffs as the persons ia aotyal pos­
session as proprietors. This having been done hy the Settlement Officer, the 
plaintiffs sued the defendants to he maintained in possession of sueh land free 
o f reveiiue and for the canc^elment o f the Settlement Officer’s order. Beld 
that under a. 2-11 o f  A ct X I X  o f 1S73 the suit was no t Ci>gui2able in the Civil,
Courts.

T h e  plaintifi’s in this suit claimed to be maintained in posses­
sion o f certain land situated in a village called Mahto, without 
payment o f rent or revenue, by the caneelment of the Settlement 
Officer’s order dated the 26th April, 1875. It appeared that the 
predecessors of the defendants, co-sharers of such Tillage, had 
made a grant of this land to the predecessors of the plaintiffs; 
and that, as the land had been held rent-free by the original grant­
ees and their successors for eighty years, the plaintiffs had ac­
quired, under the provisions of s. 82 o f Act S I X  of IS?3, a pro­
prietary right to it. This land had been taken into account at the 
settlement of such village with the co-sliarers in assessing the 
revenue payable by them. When it was decided that the plaintiffs 
were the proprietors o f the land and entitled to hold it rent-free, 
the father of the defendants, a co-sharer, applied to the Assistant 
Settlement Officer to settle the laud with the plaintiffs as the per­
sons in actual possession as proprietors. This the Assistant Settle­
ment Officer did, assessing the land at Bs. 15-14-0; and on appeal 
the Settlement Officer affirmed the order of his subordinate by an 
order dated [lie -2GQi April, 1875. The plaintiffs thereupon brouj^ht 
the present suit agaiiist the doi'cridunt ,̂ iiis{il.utinp; it in ihe 31 an-

* Second Appeal, So. (iSC of from a dec.roo, of Pandit S-imiti, Snh- 
ovdiiiiito Jn.itre of Cinvnpoif, diited iho .‘ilst Slaroh, 15?0, revev.M'n̂  a dccree o£ 
aiiiulvi riakhiMuit- Ali, 2sluusiJ: oi Ak!oari.Hir, diitcd Ihu iilat June, li7i;.



isso gjf’g Conri. Tlie defendants sci np as a dofeiice tliat the Civil 
’ Courts could not exercise jurisdiction over the matter of the suit.
iLlM blNGH

'The ConrI; of first instance disallotv'ed this dcfeiiGe and gave the 
plaintiffs a decree. On appeal h j  the defendants the lower appel­
late Court allowed the contentioUj and dismissed the suit. The 
plaintiffs appealed to the High Court,

Mr. Chatierji, for the appellants.

Miinshis B a n n m a n  Frasad and Kashi 3 ^ a s a d ^  for the respond­

ents.

The judgm ent of the Court (P eaeson , J., and O ld f i e ld ,  J.,) 
was delivered by

O ldfield , J.— This is a suit to be maintained in possession of 
eleven highas threo bis\vas of land without liability to p a j revenue 
assessed on it by the Sottlemont Officer, by reversal of his order. 
Plaintiffs claim to hold this land as a rent and revenue-free grant 
made to plaintiffs’ ancestors by Madho Singh the original pro­
prietor. The Settlement Court has already taken up and determined 
under s. 82 cf the Kevenue A c t  the question of proprietary title in 
this land, which it has decided in plaintiffs’ favour, who were 
declared to be proprietors under s. 82, and we are not concerned 
with that question now. Subsequently, howcverj the zamindar of 
the mauza, defendants’ father, who had hitherto paid the revenue 
on this land, which was included in the general assessment of the 
niauza, applied in the Settlement Court that the revenue should 
be separately assessed on the land and settlement made of the 
land with the plaintiffs, who should be liable for payment of the 
revenue assessed. The Settlement Officer proceeded under the 
provisions of ss. 83, a7, 88, and 89 of the Bevenae Act, and 
assessed revenue, to the amount of Ks. 15-14-0, on the land which 
ho settled with plaintiffs. It is to set aside this order that this 
suit has been brought, and we are of opinion that it is not cogniz­
able under s. 241 of the Bevenue Act, The matter is one pro­
vided for in ss. 83, 87, 88, and 89 which were intended to include 
questions like the one before us, where there is a claim by th.o 
occupant of land to hold such land free from payment of revenue 
by him, and were meant to dealwith all questions regarding th.o
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assessraeiii o f  sucli land and the making llie settlement o f i i  wiili 
the person in actual possession as proprietor {see s. SOk Tukin^ ' 
this view we hold that the suit Mas properly dismissed, and we 
dismiss this appeal with costs. Sisrai,

Appeal dimii&sed.
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FDLL BENCH.

Before Sir liohert Siimrtf Kt., Chief Justice, ilir. Justice Pearson, 3!r. Jasfke 
SpanJde, 2lr. Justice OhJfidd, and H r, Justice Siraighf.

.RAM SARAN L A L (D £ penda'St) w, AM IRTAK U A B axd  (vniEX;s (P laiktiff?) *

Vendor and Purchaser— Sale-~31oTtgage— Bcdcmpiiori~~Condltion arjuiiul 
aVienatlon,

The co-sharers oE fi ccrtain estate sold il to R. On the same day as the Tendois 
esecutecl the conveyance of such estate to B. the latter executed an iostruffleiit 
whereby he agreed that the rendors might rerlcom such estate or any portion 
theteof, ■within a certain term, ou repayment of the piirchase-moncy or a propor- 
tioimte share thereof, aad in such case the sale Tvouhl be considered cancelled ; 
provided that the vendors paid the money out o f their awn pockets and did not 
raise it by a transfer of the property and not otherwiso. The heir o f one of the 
rendors sold his share o f such estate to A and A  sued R to redeem such sh.ire.

Held by the Foil Bench (S tuart, C. J,, doiihtin<j) that the nature of the trans­
action between E  and his vendors must bo determined hy looking at both the 
conveyance and the agreement, and, both those documents heing regarded, the 
transaction between them was one of mortgage, and the- vendors had a right of 
redemption, and the proviso in the agreement was inequitahle and incapable o f 
enforcement against them or their representatives in title.

Jleld  also by Pearson, J., that the agreement was not o f the nature oi! a 
personal contract enforceable only by the original vendors and not by their 
representatives; that, assuming that a transfer o f the property was prohibited 
by the ajfreeraent, R  could not, as implied by the 3?ull Bench ruling: in Dooh'Iwre 
l ia i  r .  H idayat-vllak  (1), treat as a nullity the sale which had been made to A  
and 4 ’s right to redeem could not he reasonably denied and resisted; and that a 
transfer was not positively but only implicitly prohibited by the agreement, R  
merely declaring that he would not reeog-nize the transferees as having acquired 
the equity o f redemption or cancel his own sale-deed, and such a declaration was 
beyond lih compeionce and luid no legal effect.

* Second Appeal, No. 1224 o f 1«79, from a decree o f J. W. Power, Isq.» 
Judge or Giiizi >ur, dated i'.ho'|:5!h ]\l.i.y, 1879, rovorsinpr a docrf'e of Maiilvi Mixb- 
mud BakhJij Additional BuljordiiuiU; of UiiaKipur, d;Ue.l t!ic 'JlsL
1878.

(1) K -W . P. H. C. Eep., F, B., l$6S-67, p. 7.


