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taken from tlie person to whom a certificate may bo granted. 
Under s. 6 of Act X X V I I  o f 1860, the granting o f a certificate 
aiay be suspended by an appeal to this Court which may deehirc 
the party to wdiom the certificate should be granted, or may direct 
snch furtlier proceeding for the investigation of the title as it shall 
think fit ; or it may, upon petition after a certificate has been 
granted by tiie District Court, grant a fresh certificate in super
session o f the certificate granted by the District Court. But there 
the powers of this Court stops. In the case— In the mwUr o f the 
petition o f Rukmiv (1 )— a Division Bench of this Court took this 
view, following a previous ruling of this Court to the same effect in 
Soonea v. Rum Sahu (2 ), w'hichis also supported by a decision of the 
Presidency Court in Monmohinee Dasi v. Khetter Gopal Dey (o )  
referred to in the case of Rukmin. At the same time, though -\ve 
cannot entertain the appeal, wo think it right to add that, if the 
facts are as stated by the applicant, it may well be the case that 
the District Court is demanding security to a larger amount than 
is necessary, and on a fresh application to the Judge that officer 
would probably reconsider his order. Wt., dismiss the appeal; as 
there is no respondent, no order need be made as to costs.

Appeal dismissed.

IRStf

FULL BENCH.
Before Sir Jloherl Stuart, Kt., Chief Justice, Mr. Justice I’em'son, Mr. Justice 

Spankie, M r. Justice Ohljield, and Mr. Justice Straiylit.

I k  t h e  M i T T E B  O B ' D A U L a T IA  a n d  a n o t h e r .

Convictions nf several offences—Maximum term of punishment— Act X  o f 1872 
{Criminal Procedure Code), ss. 3M, 453, iS i—Joinder oj chargcs.

Where a person who is accused of several ofCences of tlie same kind is tried 
for each of such offcnccs separately by a Magistrate, the aggregate punishment 
which such Magistrate can inflict on him in respect of such offenccs is net limited 
to twice the amount which he is hy his ordinary jurisdiction competent to inflict, 
but such Magistrate can inflict on him for each offence the punishment which he 
is hy his ordinary jurisdiction competent to inflict.

A  person accused of theft on the 1st August and of housc-hrcaking by nigh 
in order to steal on thr 2nd August, both offences involving a stealing from th< 

(1) L  L. E ,  1 A ll., CR7. (2) H. C. R., N .-W . P., 1870, p. 146. . ^
(■3) I. h. R.. 1 C.-,lc. 127.
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same pGVSOU, was clvAvgccl and tried by a Magistrale ol' the tirai cliiss, at tJie satHc 
time, for siicii oiEeccea, and seiifeiiced to= rigorous imprisonment for two years 
for cacli o f siidi offcnees. H d d  that the joinder of the cluirfrcs was rognliU’ 
tindcf s. 453 o f A ct X  of 1S72, and the i)«nishmeiit v/as within the limits pre

scribed by s. 31-J-.

Eiiipresfi V. T'nmla ( ] )  observed on by SrftATGHT, .T.

O n e  Baiilatia and one Debnii ’vvero jointly tried before Mr„
C. J. Garstin, Senior Assistant Commissioner, Knmaiiii District, 
i'or, firstlj, liaTiii  ̂ on or about tlie first day of August, 187S>, afe 
Teili Siinoli, stolen grain from the bouse of one Baclrali, and 
thereby committed an offence punisbabie 'andef s. 37 B of the 
Indian Pena! Code ; and, secondljj for having, on or aboBt tbe 
second day of August, 1879, at tbe same place, committed bouse- 
breakiog by night, with the intention of committiog an offence 
in the houso of Bachnlij and stolen therefrom grain and other 
property, and thereby committed an offence punishable under 
s. 454 of the Indian Penn! Code. These charges were framed in 
writiog on the 25th September, 1879. They 'were also jointly tried 
ivith one Jai Kishen before Mr. Garstin  ̂ charged, Daulatia witli 
Iiavingj on or about the 15th day of July 1878, at Teili Snnoli^ 
assisted Debnii in eonoealiug aad disposing of a silver bracelet 
which she had stolen from one Ohararu, and thereby committed 
an oiTeiice punishable under s. 414 of the Indian Penal Code ; 
and Debnii with having, on or about the same day, at the same 
place, stolen such silver bracelet from Charara, and thereby eom- 
initted an offence punishable under s. 379 of the Indian Penal Code. 
These charges were framed in writing on the 29th of Septembery 
1871). 'They ware also jointly tried with otlieu persons before 
Mr. Garstin, charged vrith having, on or about tlio 7th day of May? 
1879, at Teili Sunoli, stolen certain grain and other property 
belonging to one Tulasia, and thereby committed an offence pun
ishable under s. o79 of the Indian Penal God©. Thes'e charges 
were also framed on the 29th September, 1879. Tkey were found 
guilty of the charges against them in respect of Bachnli under 
a judgment dated the 30th September, 1879, and were sentenced, 
Daulatia, on the first charge, to rigorous imprisoBment for two 
years, and on the second charge to further rigorous imprisonmenfe 
for two years ; and Dobull  ̂ on the first charge, to rigorous iBi» 

(1) Nut reported, deculcd ilie ISlh July, ISf &.



.'ifj f
prisonmGilt for one year, and on tbe second cliarge to fiirtlir-r 
rigorous iinpvisonment for two years. They were also found — — ' 
guilty, iiiider a sccond judgment of the same dale, of the offences teuopD^e 
charged against them in respect of Chaniru ; and were sentenced 
respectively to rigorous imprisonment for one year. They were 
also found gniity^ under a third judgment of the same date, of the 
offenco charged agdnst them in respect o f Tuhisi'a, and were 
sentenced to rigorosis imprisonment for two years for siieh 
offence. In his second and third judgments Mr. Garstii  ̂ direeied 

that the sentences shouhl take effect at the expiration of the terms 
o f  imprisonment to which the fiecused persons Imd ahmdj' been 
sentenced. Diiuhitia was also jointly triad witli one Ghiib Deo 
before Mr. Garstin charged witls having, on or about the lUh 
ziugustj 1879, at Teili Sunoh', had in his possession certain stoleti 
property belonging to one Bishen Dat, knowing siicli property 
to be stolen property, and thereby committed an offence punish
able under s. 411 of the Indian Penal Code. This charge was 
framed on the 30th Sepfceaiber, 1879. Mr. Garstin stopped the 
trial o f Daiilatia on this charge, with regard to the provisions 
o f s. 314 of Act X  of 1872, as he had ah'ead_y sentenced him to 
twice the amount which he was, by his ordinary jnrisdiction, 
competent to inflict, and on the 1st November. 1879, committed 
tim to the Court of Session on the charge that he, on or abont 
the 11th (lay of Ao^iist, 1879, at Teili Sunoli, committed the 
offence of having stolen property in liis possession, and that ho 
had already been convicted under ss. 379, 454, 414, and S70 of 
the Indian Penal Code, and thereby committed an offence pnni.sh- 
able nnder s, 75 of the Indian Penal Code luid within ihs 
cognizance of the Court of Session.

The Commissioner of the Ktimaun Division, having 
regard to the proceedings of Mr. Garstin, referred the following 
case to the High. Court for orders : “ A Bfagistrate sentenqea
A. to imprisonment in four cases amounting in the aggregate 
to seven years; he has exceeded his powers: A. appeals:
I consider that A. deserves seven years as the proper punislimenf 
of his crimes , but'there is no section under which I can ordei 
the Magistrate- to quash his proceedings and commit the casej

V O L. in . j  iL L A H A B A I) Sl’in iR S .



the ScssioD;.; and it appears to mo that, uuJur the law, I  cim 
N THE M\t reduce the punishment to the number of years within the
t’fitop Da[7- ^ovver o f the Magistrate: what ought to be done in such a case ?”
AKOTHEK, This reference was hiid before Stuart 0 . J., and Spankie J., and

was referred by them to the Full Bench, the ord«r of reference 
being as follows :—

Spankie, J .— I am o f  opinion that the Magistrate has 
exceeded his powers. I  concur in the view taken of s. 314, 
Criminal Procedure Code, by Mr. Justice Straight in the case 
noted (1). I  am not, hovyever; satisfied that we could do more 
than reduce the punishment, so as to bring the sentence within 
the terms of s. 314, Criminal Procednre Code. The Magistrate, 
I  think, when the offender appears to be an habitual offender, 
should follow the procedure laid down in s. 315 o f the Criminal 
Procedure Code, and in other cases, when evidence has been 
given which appears to justify a comroitn:ent to the Sessions^ 
he should follow the procedure laid down in s. 196 o f the Criminal 
Procedure Code. It is sufficient for the Magistrate, i f  he thinks 
that a case not exclusively triable, but triable by the Sessions 
Court and also by the Magistrate, ought to be committed to the 
Sessions, that he record his reasons to that effect and make the 
commitment, once having satisfied himself that he ought to make 
the commitment. The terras o f the section are that the accused 
person shall be sent for trial before the Court of Session. In 
tlie cases before us, the Blagistrate has not recorded his opinion 
that the offenders ought to be committed to the Sessions Court, 
but has dealt with them in his own Court and for offences triable 
by himself. I cannot say that he has acted without jurisdiction. 
The Commissioner of Kumaun allows that by law he can only 
reduce the punishment to the number o f years within the powers o f  
the Magistrate, and he asks what is to be done in such a case ? I 
have endeavoured to show what can and ought to be done, and per
haps what I have said would be sufficient for the guidance o f the 

^Commissioner and Magistrate for the future. We, as a Court o f 
Revision, could not enhance the sentences. I f  we considered 
|that they had been inadequate, we might have passed a proper 

(1) Empress v. Umeda, dccideJ tUe ISth Julj, njt r-'portvd.
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•sentence in each ease, but wo cannot say that tlio offences were 
not triable by the Magistrate. In consideriug the effect o f the 
first paragraph o f s. 297, we must not overlook the definitioi'S 
o f “ trial”  and ‘̂ judicial proceeding”  in s. 4 of the Criminal a n o t u e r .

Procedure Code. I f  we consider that any person convicted by a 
Magistrate has committed an offence not triable by suth Magis
trate, we may annul the trial and order a new trial before a 
competent Court. I f  we consider that a sentence passed on an 
accused person is one which cannot legally be passed for the 
offence of which the accused person has been convicted or might 
have been legally convicted upon the facts of the case, we may 
annul the sentence and pass a sentence in accordance with law.
But this is not the case in the records submitted to us. The 
material error has not been in a “ judicial proceeding,” but the 
error has occurred in the “  trial”  after the charge had been 
drawn up, and trial includes the punishment o f the offender.
The sentences are wrong in law and must be set right. I would, 
therefore, reduce the sentences so as to bring them within the 
provisions o f the third paragraph o f s. 314 of the Criminal 
Procedure Code. It appears that the Commissioner reports that, 
since he sent up the cases to this Court, he has submitted another," 
which has been committed to his Court. I  see no reason why 
he should not go on with the commitment in this case which 
was not committed until the 1st November, 1879, and was not 
tried simultaneously with the other cases.

Stuart, C. J .— In these cases referred to us by the Com
missioner of Kumaun, we can o f course, under s. 297, Cri
minal Procedure Code, entertain and dispose of such o f them 
as have been tried by the Magistrate, such trial being in my 
opinion a judicial proceeding within the meaning o f that section.
The Magistrate had clearly jurisdiction to try the cases, and at 
“ o n e  trial,”  if the facts allowed o f that, and in that case ho 
could only pass the sentence or sentences which are warranted 
by s. 314 o f the ‘Criminal Procedure Code. That section of 
the Code limits his powers to a punishment which “  shall not/ 
in the aggregate, exceed twice the amount o f punishment whicl 
he is by his ordinary jurisdiction competent to in flict/’
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otlier worcls; a punishment of four years, being the limit o f  
the Magistrate’s powers within liis ordinary jurisdiction. In 
one of the cases before ns in this reference, tbat of Danhitiay 
there are four convictions and sentences, the latter amoimtino-7 J-j
in the a»:gregate to seven years’ imprisonment, and these, if s. 
314 applies, we mnst reduce to four years’ rigorous imprison
ment ; and in another of the cases, that o f Debnli, there are 
three convictions against her and three sentences amounting alto
gether to six years’ rigorous imprisonment^ but these sentences 
1V6 must also reduce to the limit of four years, if  s. 314 applies. 
The sentence in the case of Bhawani was within the Magistrate’® 
powers, and as to Jaikishen, it appears that, on appeal to the Com
missioner, he was acquitted. In regard to the last case reported by 
the Commissioner, the only order I would make would be to instruct 
him to proceed with the trial before himself on the Magistrate’s 
commitment. What I have suggested respecting the cases o f  
Daulatia and Debuli is on the hypothesis that s. 314 applies 
to their cases. But I entertained at the hearing and still 
entertain serious doubts whether the proceedings before the Ma~ 
gistrate in the cases of these two accused persons formed one 
trial”  within the meaning of s. 314, and this question I would 
refer to the Full Bench of the Court. It appears that the proceed
ings were not continuous in the legal sense. They occupied three 
days, the 24th, 25th, and 26th of September last, but, although judg
ment was given in each caso on one and the same date, the charges' 
against these two persons were separate, the evidence was separate, 
and the proceedings which constituted the trials were separate. Bo 
that wo have not the case of one indictment containing different 
counts on the same facts, but separate and distinct cases in regard 
to the facts themselves, tho evidence and procedure, a state of things 
W'hich, in my opinion, is not affected by the judgments in the several 
cases being all delivered on a subsequent although one and the same 
day. A judgment by my honorable and learned colleague 
Mr. Justice Straight, on the meaning and application of s. 314 to 
trials and sentences by Magistrates was referred to, and nothing 
!0 uld be more correct than what he ruled (1). Indeed, what was 
'O ruled is so obvious a reading of s. 314 as to exclude the pos- 

;])' E w p r m  Y.̂  Vnmia, decided the IStU July, 1879, not reported.



sibility of the sliglitest criticism or olyeeiion, Imt it lias no 
application to tlie difficulty I feel in tlie present case, viz., whetlier 
tlie proceedings whicb were had in the cases of the tn’o accused 
persons, Daiilatia and Debiili, were separate trials accordii><T to Tkotkk 
the definition of “ trial”  in s. 4 of the Criminal Procedure Code, 
or constituted one trial”  within the ineanincj and appficaiion of 
s. 314? This question I would refer to the Full Bench.

The Junior' Government Pleader ( Bahu Dimrka Bath Bannrji), 
for the Crown.

The following judgments were delivered hy the Full Bench :—

S t u a r t , 0 .  J.— The opinion indicated in my referring order 
in this case was fully confirmed in ray mind at the hearing before 
the Full Bench. It is quite clear that the Magistrate had juris
diction to try these cases, but it is equally clear that the pro
ceedings before him constituted distinct trials and not “ one 
triaU’ within the meaning of the definition of “  trial”  in s, 4,
Criminal Procedure Code, and within the meaning arid applica
tion of s. 314, Crimiaal Procedure Code, the flicts being different, 
the evidence different, and the procedure different. The Com
missioner of Kumaun may therefore be informed in answer to his 
letter to the Registrar that we differ from him, and that the Magis
trate in these cases has not exceeded his powers, but that the 
sentences he has passed must stand.

P e a b s o n , J,— S. 3 1 4 , Act X  of 1 8 7 2 , provides for cases in 
which a person is conyicted at one trial of tv̂ 'o. or more offencesj 
punishable under the same or different sections of any law for the 
time being in force, and empowers the Court to sentence him for 
the several offences of which he has been convicted to the several 
penalties prescribed by such enactment or enactments which such 
Court is competent to inflict, such penalties when consisting 
o f imprisonment or transportation to commence one after the 
expiration of the other. It declares that it shall not be necessary 
for the Court by reason of the aggregate punishment for the 
several offences being in excess of the punishment which it is com
petent to inflict for a single offoncc to send the offender for trial 
before a higher Court. It provides that, if the case be tried by, 
a Blagistrate, the punishmenii shall-not in the aggregate ex.c"
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ISSO iwicc ilic amount of punisliinent wliicli tlio Court i,s by its ordi-
------  nary jurisdiction competent to iutlict.
jthbMat-
.ATi.v AND In tJie ease in which Daulatia was charged with iiaving com-
AKoiHER. niitted offence,under ss. 379 and 454, and Debnli with having

committed oflvnces under s. 380 and 454, Indian Penal Code, on 
the premises of Bachidi, on or ahoiit the 1st and 2nd August^ 
187D,and they were sentenced on the 30th September, 1871), 
ilio first to two years’ rio'orous imprisonment under s, 379 and 
two years’ rigorous imprisonment under s. 454, and the second 
to one years’ rio;orons imprisonment i7iu]or s. 380 and two years’ 
ri_irorousimprisonuient under s, 454, Indian Penal Code, the joinder 
of charges ajipears to have been regular under s. 453, and tho 
punishment to be within the limits prescribed by s. 314, A ct'X  
of 1872.

The same persons were separately tried for ofFences under
B. 379, Indian Penal Code, connnitted on or about the 7th May,
3 8T‘.), in respect of property belongino; to Tnlasia, and wore 
senteiicGd on the 30th September, 1879, each to two years’ 
rigorous imprisonment to commence at the expiration of tho term 
which they were akeady undergoingi, They were also separately 
tried for offences committed under p. 379 and 414, Indian Penal 
Code, respectively, on or about the 15th July, 1879, in respect of 
property belonging to Oiiararu, and were sentenced each on tho 
30th September, 1879, to one year’s rigorous imprisonment to 
commence on the exj)iry of tlio last term for whieh t.hoy had been 
already sentenced. The sentences in tho two Ciises last mentioned 
appear to be legal under the provisions of s. 317, Act X  of 1872, 
I agree with the learned Chief Justice in the opinion that the pro
visions of s. 314 of that Act do not apply to tlioso two cases. Tlio 
circumstances that they were decided on the fsamp date, and that 
Iho first mentioned ease \vas also decided on tlie same date, cannot 
have the effect of amalgamating the throe cases so as to inako 
them one. The proceedings in each of the three cases were per
fectly distinct and each was disposed o f by a separate judgment.

S tra igh t, J .— This is a reference to tho Full Bench of a 
^lissioD for orders from tho Commissioner of Eumaun by the

%j2 THE INDIAN LAW KEFORTS. [VOL. liL



Hou’ble tlie Chief Justice and Mr. Justice Spankig. Tiis ful- 
lowing are tlie circumstances in respect of which the Ciuestioii of
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proceJure to be considered arises. T\yo persons  ̂ Daiiltitia and ieh or Dm- 
Debali, were tried and convicted by Mr. C. J. Garstin, Magistrate 
of tlie first class, of the following offences :— (ij On 7th of May^
1879, stealing grain, the property of Tnlasia, under s. 379 of tlio 
Penal Code. For this tlicy were severally sentenced to rigorous 
imprisonment for two years, (ii) On 15tli of July, 1879, Debuli 
with stealing a bracelet from a boy named Chamru, s. 379 of the 
Penal Code, and Danlatia with assisting in concealing and dis
posing of such bracelet, s. 414; severally sentenced to one year's 
rigorous imprisonment, (iii) On 1st August, 1879, Daulatia and 
Debuli, stealing grain, tlie property of jBaclmU; Daulatia under 
s. 379 sentenced to two years’ rigorous imprisonment, and Debuli 
to one year. In the same trial they were both further charged, 
convicted, and sentenced to two years’ rigorous imprisonment for 
breaking into the house of Bachuli on the 2nd of August, 1879, 
with intent to commit an offence. To put it shortly, the con
victions and sentences stand thus :—

Daulatia

(1) s. 379— two yeara.
(2) s. 414—one year.
(3) s. 379—two years^
(4) s. 4 5 4 - two „

Total ... Seven years.

/ '( I )  s. 379— two years, 
j  (2) s. 379— one year.

‘ “ 1(3) s. 380~one „
1(4) s, 454—two years.

Total ... Six years.

The point arising for our Consideration is whether the Magis
trate has exceeded his powers, or}’ in other words, was ths niaximuin 
amount of punishment he could inflict limited to four years rigor
ous imprisonraent. By s. 20 the Criminal Procoilui'e Oodoy

" 43
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Magistrate of ilie first class may pass a sentence of iraprisonmenfc 
not exGeediiig the term, of two years, and he has jurisdiction to 
try, amongst otliers, offences against ss. B79, 380, AH-, and 454 of 
tlie Penal Code. A  person convicted upon ss. 879 or 414 is liable 
to rigorous imprisonment for a term not exceeding three years, 
while the punishment under s. 380 may extend to seven years and 
iinder 454 to ten years. Upon any single conviction for any one 
of these offences a Magistrate of the first class may punish up to 
two years and beyond that he may not go. And while it appears 
that his jurisdiction to try any nmnber of cases against any one 
])erson is unlimited, the sentences he can pass are to this extent 
circumscribed. Ko doubt mider s. 196 o f the Criminal Procedure 
Code he may send au accused person for trial by the (Sessions 
Court, if “'the evidence satisfies him”  that it is one which ought 
to be tried in that Court j and by s. 315 he may adopt a similar 
course if the accused person has been previously convicted of an 
offence relating to coin or Government stamps or against property 
and is charged with a like offence, the punishment provided for 
which is three years or upwards, and if he considers such person 
to be an habitual offender. But it does not appear to me that 
these sections should in any way affect the consideration of the 
present pointy namely, whether Daulatia and Debuli were convict
ed “  at one trial of two or more offences, punishable under 
the same or different sections of any law for the time being 
in force.”  It is necessary very carefully to examine these com
mencing words of s. 314, nor must it be forgotten that in the 
analogous provision o f s. 46, Act X X V  of 1861, they were not at 
“ one trial”  but at “ one time.”  Now the proviso to s. 314, limit
ing the amount of punishment to be inflicted by a Magistrate, is 
only applicable, where a person is convicted at one trial of two or 
more offences, punishable under the same or different sections o f 
any law. When we look to the interpretation clause we find trial ”  
defined to mean “ the proceedings taken iu Court after a charge has 
been drawn up, and includes the punishment of the offender/’ 
Next it is important to see what restrictions there are :i,s to tho 
joinder of offence. .̂ According to s. 452 there must bo a separate 
charge for every distinct ofFence and a separate trial, except, wlieu 

tlic terms of s- 45 a porso'a,i is accused of more offences



than one, of ihe same Idncl, witliiu niio yeay of eaeli oilier.’.Uieii ^
be ma.Y be cliar^ed and tried at tbe sama tiino for anv iium- 7" TT”
her of them not exceeding three, xheso direetif)iis us to |_,roeediin? -iFunF Dac-
appear to me perfectly clear, and it woidd, th.erofore, Keem that
there can only be one trial of two or more offences i)iniisliablft
under the same or different sections of any law, where those offences
are of the sftn ie  kind and fall within the terms of s. 453. In tlh;
present case tbe Magistrate seems to have properly joined tb? 1v;a

charges of the 1st and 2nd of August in tbe third trial. Th.n
both involved a stealing from the same person and \vere apparent!';
sufficiently ‘̂ejusdeni generis”  to permit tbe application of s. 45-'].
The Magistrate bad the alternative of trying them separately, but 
for purposes of expedition and convenience it was obviously pro- 
per to take them togetlier, and I cannot help here expressing a 
hope that tbe effect of tbe judgment of this Court will not be to 
lead Magistrates to separately try charges which ought to be joined 
and disposed of in one trial in order to enable them to aecninulato 
punishment Upon oxamioation of tbe printed record in the 
present refareiica it appears to me that there were three sepiu-ate 
trials in the strictest sense of tbe term, and that upon each of the 
first two convictions the Magistrate was authorised to punish up to 
two years’ rigorous imprisonment, and, as to the third for the joint 
offences, to inflict a sentence not exceeding twice the amount be by 
s. 20 had power to inflict. I am aware that the consequence of 
bolding tliis view will be that the Magistrates will be in a position 
to multiply terras of imprisonment, if there only bo a sufBcient 
number of charges before them, and I feel very strongly the force 
o f  my honorable colleague Mr. Justice Spankie’ s observations as to 
tbe wisdom of allowing so much latitude to the inferior criminal 
tribunals. I confess I should have preferred to be able to come to a 
conclusion directly opposite to that at which I have arrived. But 
whatever views I may entertain as to the policy of vesting in 
Magistrates such extensive powers to punish, it does not appear 
to me that the sections o f the Criminal Procedure Code to which 
I have adverted are open to any construction other than that I 
have placed upon them. Accordingly I am of opinion that Mr.
Garstin’s orders of 30th September, 1870, are \'alid and good and 
cannot be impeached. Each ferial was separata from cDarg'̂ .̂̂ *
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sentence, and tliongli tlie judgments were given and tlio pvmisli- 
ments inflicted all on tlie same day, they are so distinguished and.

S THR JllAT-  ̂ •' '
I'EE OF Dau. kept apart that each record is complete in itself.
T A rr*T 4 A vr\

I  desire to add that the case of Empress v. Umeda (1) men
tioned hy the Chief Justice and Mr. Justice Spankie had not all 
thesG  characteristics, a«d the judgment I then gave was based upon 
the, as I thought, irregular mods in which the Magistrate had 
decided the charges and inflicted the punishment “ en bloĉ '̂’ and 
so to speak in the same breath. In this way it differs from the 
p r e s e n t  case, b u t  in s u c h  other respects as it is identical it must be 
taken that I have reconsidered and altered the view I then enter
tained.

kSpankie, J.— Some three cases were referred. I have had 
the opportnnity of reconsidering the opinion' I at first entertained 
regarding the point at issue. I have also had the benefit of read- 
ing my honorable and learned colleague Mr. Justice Straiglit’s 
opinion and 1 agree with him. As to the last case submitted to 
us, I thinkj as before, that the Magistrate has not exceeded his 
powers and. was at liberty to make the commitment to the Sessions 
Court.

Oldfield, J”.— I have arrived at the same conclusion as my 
honorable colleague Mr. Justice Straight that s. 314, Criminal 
Procedure Code, will not apply to the trials before us, so .as to 
limit the aggregate punishment which the Magistrate could inflict, 
nor are the convictions and sentences otherwise illegal.
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Before Mr. Justice Pearson and Mr. Jjistice Straight.

BHAIRON DIN SINGH ( J o d q m e n t-d e b t o k )  r. RAM SAIIAI ( A tiction - 

pukohasbr).*
Applicatmi to sei aside sak—Ecview of judgment— Act X  o f  1877 {Civil Procedure 

Code), ss. 311, C2f), 629'—Order setting aside sale— Appeal.

An application under s. 311 of Act X  of 1877 to act aside a sale in exeoutioa 
of a decree having hem made by the iudgmeut-debtor, the Court executing the

* Application, Ko. 5‘lE of 18S0, for revision mider s. 62S of Act X, o£ 1872 
of au order of W. ^yrrell, Esq., Judge of Allaliabad, dated tbe 17th Maj, 1880.

(1) L'ecided the 18th July, 1879, not reported.


