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had once allowed the criminal law to be set in motion, be should 
have required the couiplainant to carry his prosecution through 
to the end, and should either have convicted or acquitted the 
accused persons. A very grave charge had been made against 
them, which required the most serious investigation, and though, 
the Banh authorities acted with perfect candour and straightfor
wardness in stating the circumstances that led them to desire to 
withdraw from the prosecution, he could not properly entertain 
their application. Nothing could be more mischievous than to 
allow the process of the Criminal Courts to be used for the purpose 
of enforcing civil claims, and Magistrates cannot too jealously 
guard the important acd extensive powers they possess from being 
abused for such a purpose.

The proposed Criminal Procedure Code has not yet bccome 
law, and it may he matter for very serious doubt whether it is 
expedient or desirable to sanction the compounding of such an 
offence as cheating by personation. I regret that so long a time 
has elapsed since the Magistrate passed his order allowing the 
'ivithdrawal, but even thus late in the day J cannot avoid quashing 
it. The prosecution must be revived and full inquiry made into 
all the circumstances, and when this has been done the Magisfcrato 
will pass such order as appears to him to be proper.

Appl'iaation alloioed.

1880 
JSovember 16.

APPELLATE CIVIL.

B pJ qtc M r. Justice Spanhie and 3 Ir. Justice Straight.

SADIK A L I k h a n  (Plaintji'v) v . IM DAD A LI KHAN and otubr=. 
(Djefjjndants)*.

Filing agrcf;ni6iU to refer to arbitration in Court—Reference to arillration— *‘J)Gcree’* 
—A p p ea l~ A c t X  o f m i  {Giml Procedure Code), ss. 2, 520, 522, 523, 524.

Tiie sharers of a jomt uudivided estate agreed in writing that such estate 
i^shoHld l)e partitioned and tiie accouats thereof settled by arbitration, and named 

>ue of such sharers as arbitrator, and agreed that he should settle all the accouutSj, 
how the surpIiB at each sharer’s? crcdit, and prepare lots, after partition o f tho

*Iirsfc Appeal, Ko. of 1S79, from n, dccroc o f Mattlvi Abdul Qajum  Khan, 
^^rdiuatd Juiiye ul Btireiily, dated tiiu DtU Juue, 1879.
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ISSO]aads and houses compreliended in such estate, and have tliem drawn within one 
year from the completiou of the partition. Subsequently cue ot such sharers 
applied, under s. 523 of Act X  of 1877, to have such agreement filed in court Sawk Ax 
The other sharers not objeuting to this course, such agreement -itos filed accord- Ksan  
ingly, and the case was referred to such arbitrator. The arbitrator made an hiDAn A j

award whereby he partitioned such estate into lots, assigning some only of such '
lots by name, and wherein he stated that he bad not been able to settle the 
accounts owing to the default of the parties, and that, considering that the 
partition should take effect without any delay, he did not ask for furtiier time.
He further stated that “ ail the parties state that they will adjust the accounts 
after renewing the agreement,” and he requested that the urtassigned lots might 
be drawn in court. Tiie Court made an order confirming the award, and, it being 
objected that the settlement of the accounts should not be postponed, but that 
they should be settled as agreed, directed that the arbitrator should settle the 
accounts, and gave him a year’s time for that purpose, and, some of the parties 
not being willing to d ra w  the unassigned lots, directed the distrlbutiou of such 
lots “ in reference to the age and number” of tlie sharers.

& Id  that such order was a « decree” within the meaning of ss. 2 and 522 of 
Act X  of 1877: that the arbitrator should himeeif have drawn such lots, or he should 
have made the parties draw them; but, inasmuch as it would not hare strained the 
agreement to have had such lota drawn in court, and no objection had been tHken 
to the arbitrator not having himself drawn them, it was not, hicurabent on the Court 
to have remitted the award in order that the arbitrator might have drawn them : ' 
that the Court, however, should not have distributed such lots in the manner it 
had done, but should have drawn a lot for each person, and in acting as it 
had done it had acted contrary to the award, and for that reason its decree 
could not be maintained: and that, in confirming the award before the aecounta 
had been settled and an award made in respect thereof, the Court had acted 
erroneously, inasmuch as the award had left undetermined a very importani: 
matter, mz,, the settlement of the aceounts,-aud the Court should, under s. S2D 
of Act X  of 1877, have remitted the award for the reconsideration of the arbitra
tor, and, as it had the power to remit it upon auch terms as it thought fit 
the Court could have allowed one year, if necessary, for the settlement of ths 
accounts; and on this account, and also because the Court had made aa order 
postponing the settlement of the accounts, and thereby made aa order contrary 
to and in excess of the award, its decree must be reversed.

O n e  Saadat Ali Khan died on the 4th Septemberj 1865, leav
ing as his heirs six sons and two widows. On the 13th June, 1877, 
these persons agreed in writing fcbat Imdad AH Khan, one of such 
sons, should, as arbitrator, adjust the accounts of the undivided 
portion of.Baa.dat Ali Khan’s estate, and partition such porf"^£^ 
whitdi coiiriistod of lands paying’ revenue to Goyernmenfc, hobitr 
and gardens. Under the terms of this agreement the arbii3Cor 
was to adjust such acuouals, aad prepare lots and cause them bt



V.

Khan.

1880 drawn within one year after he had made the partition. On the
u)iK Aix" July, 1S78, Sadik Ali Khan, one of the heirs, applied, under 
Khah s. 523 of Act S  of 1877, to have this agreement filed in court.

idad’ Am  The other lieirs did not object to this course^ and the agreement
was filed accordingly, and an order was made referring the case 
to the arbitrator. The arbitrator made an award dated the 30th 
April, 1879, the period for the completion of the award specified 
in the oi’der of reference having been enlarged from time to time 
at the request of the arbitrator^ The arbitrator stated in the 
award that he had not been able to adjust the accounts of the pro
perty owing to the failure of the parties to submit their accounts, 
and that, considering that the property should be partitioned, he 
had thought it advisable not to ask for further time. He further 
stated that '̂ all the parties state that they will adjust the accounts 
after renewing the agreement.”  He partitioned the property into 
eight lots, assigning, as regards the lands paying revenue to Gov
ernment, lots to Asghar Ali, one of the sons, and to the two widows, 
severally, by name, on the ground that Asghar Ali had transferred 
his share in some of the villages to his wife  ̂ and his share and that 
of one of the widows in other villages had been sold, and the lot 
o f the junior widow was not equal to the lot of the senior one.. 
The arbitrator also requested that the unassigned lots might be 
drawn in court. Some of the parties objecting that the adjust
ment of the accounts of the property should not be made the matter 
of a fresh agreement, as suggested by the arbitrator, but that the 
accounts should be adjusted at once  ̂ in accordance with the exist
ing agreement, the Court decided that the arbitrator should adjust 
the accounts, but that, having regard to the fact that the accounts 
relating to some eighty villages for fourteen years had to, be pre
pared, he should be allowed one year for the adjustment. As some 
of the parties were not willing to draw the lots, the Court held' that 
it was left to it to assign the lots, and it accordingly made the 
following order regarding the lots :— “ It is, therefore, ordered 
that the arbitrator’s award, dated 30th April, 1879, be confirmed: 

\neit be acted upon ; that, as regards the lots framed by the arbitra- 
hoyith specification of names, they be taken by the particukr 
"~ons specified; that the remaining lots be assigned with reference 
■̂ 'ge and number ; and that equal costsj without interest, be paid

88 THE INDIAN LAW EEPORTS. [YOL. IIL
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by all the co-sharers: the specification of the lots, the names of the 
sharers, and the detail of the property be carefully set forth in the 
decree : the Court further directs that, as regards the second point 
mentioned in the agreement for reference to arbitration, the arbi
trator be allowed one year’ s time to settle the accounts completely 
and to file his decision in respect thereof in court: if any party 
has at that time any objection, the Oourt will decide such objection 
in due course.”

The plaintiff appealed to the High Ooixrtj contending that the 
decree of the Subordinate Judge was not in accordance with the 
award, as the arbitrator had directed that the lots should be drawn, 
and that the order allowing one year’s time for the adjustment of 
the accounts was illegal.

Pandit Band Lai, for the appellant.

Pandit Bishambhar Math and Mir Zahur Husain, for the res
pondents.

The judgment of the Oourt (S pankib, J., and StkAight, J.,) was 
'delivered by

Spankie, J.— An application under s. 523 o f Act X  of 1877 was 
made that an agreement to refer the matters in dispute between the 
parties to arbitration might be filed in court. This was done and 
by consent of all parties the dispute was referred to an arbitrator, 
who himself was one of the sons of the deceased gentleman whose 
estate formed the subject o f reference. The arbitrator was to par- 
tiition the estate under conditions set forth in the agreement, and to 
take an account of mesne profits. He was to settle all accounts, 
show the surplus at each sharer’s credit, and to prepare lots after 
division of the houses and lands and to have them drawn within 
one year from the completion o f the partition. The parties also 
bound themselves to assist in the preparation of the accounts from 
1273 fasli np to the time of partition. The estate was a largdxgp#  ̂
and considerable delay occurred in submitting the award. Th 
award when submitted did not settlo the accounts, but the arbitr 
tor sent in the partition papers and the lots. The arbifcrafcor recor 
in th® award that all parties stated that they wonld adjust
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aceoTiuts after renewing the deed of agreement.”  These words 
mean tkat a new agreement was to be made in regard to the adjust
ment of the aecouutg. The award further states that the papers of 
partition in detail are forwarded with an application that the Court 
vfould draw the lots. Objections were taken that adjustment of the 
accounts should not have been postponed, but they should have been 
settled in accordance with the terms of the agreement. The Sub
ordinate Judge appears to have considered this objection reasonable 
and that he ought to decide that the arbitrator shonld “  settle the 
a ec D iin t also.’  ̂ He allowed the arbitrator one year for the purpose 
of completing the account. But the lower Court states that it 
would be prejudicial to all the sharers if the confirmation of the 
division of property should be delayed until the accounts had been 
settled. He, therefore, considers that each sharer should be put 
in possession of his separate share. The arbitrator had prepared 
some of the lots, specifying t.he name of the parties to whom iho 
several lots belonged. Bub there ŵ ere other lots without specifica
tion. But when the parties w'ere asked to draw these lots, some 
of them were unwilling to do so. The lower Court, therefore, under
took to distribute the lots amongst the several sharers. The Sub
ordinate Judge records that he “  assigned them with reference to 
age and number.” fie then confirms the award as regards the 
partition'and directs that it be acted upon, and alloWvS the arbitra
tor one year’s time to settle the accounts and to file his award in 
court, when this part of the case would be disposed of. It ig 
objeeted that the decree is not in accordance with the award. The 
lots shonld not have been distributed between the sharers accordino-o
to number and age, but the sharers should have drawn lots. It is 
also m'ged that the Court acted illegally in giving one year’s time 
to the arbitrator to settle the accounts. A  preliminary objection 
was taken by respondent that there was no appeal, as there was nô  
decree within the definition of that word iu the Civil Froceduro 
Code. W e, however, do not see the force of this objection. When 

««»||n application has been admitted, it is numbered and registered as 
between the parties interested. The appellant was the plain- 

ff, the other sharers were the defendants. By s. 524 o f the Code 
e foregoing provisions of chapter X X X V II, so far as they 
> consistent with any agreement filed imdcr s. 523  ̂ are made
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applicable to all proceedings under the order of reference, and “ to 
the award of arbitration, and tli6 enforcement oftlie decree founded 
thereupon/’ Thus the provisions of s, f)'2'2 of the chnptfir would be 
applicable, for they are in no way inconsistent with the agreement, 
but are altotjether consistent with it. Under s. 522 th& Uonrt, when 
all objections to its doing so have been removed, shall proceed “  to 
give judgment uecoi’ding to the award,” and upon the judgment so 
given “  a decree shall follow, and shall be enforced in the manner pro
vided in this Oode for the execution of decrees.” Here the decree 
was the formal expression of the adjudication upon the rights of the 
parties, and the adjudication decided the suit. Therefore the definition 
o f  “ decree” in s. 2 of the Code includes the order made in this case. 
Moreover, under the terms of s. 522, though ordinarily a decree 
confirniing an award is final, still an appeal is allowed when the 
decree is in excess of or not in accordance with the award. These 
remarks dispose of the preliminary objection.

On the appeal we think that the lower Conrtj if the Subordinate 
Judge believed that lie was at liberty to act, and the parties were 
unwilHng to draw lots for themselves, shonld have drawn a lot for 
each person, and should not have assigned the several parcels with 
reference to the number and age of the several parties. But we 
observe that the arbitrator himself ought to have drawn the lots 
where he had not already specified their owner by name, or he should 
have made the parties draw them. He vvas authorized by the 
agreement “  to prepare the lots and have them drawn within one 
year after dividing the houses and villages.”  It may, however, be 
said that it would not be straining the agreement, if the arbitrator 
preferred to have the lots drawn in the court, and it does not 
appear that any objection was taken to his not having himself 
drawn them. We do not, therefore, consider that it was necessary jto 
remit the award to the arbitrator to draw the lots. Bnt we thi/̂ ^̂
that the lower Court acted contrary to the award in distribut«/
the lots in the w'ay adopted by it, and on this account the de 
cannot be maintained. Wb also observe that the lower C 
acted erroneously in confirniing the award before the account' 
beau prepared and an award given in respect of them. The/ 
liad left undetermined a very important matter referred to,'
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tion, namelf, tlse settlement of the accountsj and under s. 520 the 
Court should have remitted the award for the reconsideration of the 
arbitrator, and, as he had the power to remit it upon such terms a,l 
he thought lit, the Subordinate Jadge could have allowed one year, 
if necesaarjj for the settlement of the accQUuts. The Subordinate 
Judge should not have determined the suit upon an incomplete 
award, and v;e are compelled to reverse his decree on this ac- 
r.oniit, and also becanse he has-made an order postponing the 
adjiist.meni. of the accounts and thereby made an order contrary to 
and in excoss of the award. For the award, if a good one, doevi 
not midortake to settle the accounts, hut states generally and 
vaguely that a new agreement would be inado hereafter respectint  ̂
them. As it become.s necessary to reverse the decree, it would be 
proper that the ca?ie should ffo back to the lower Court, and the 
Sobordiiiato Judge v/ill have the opportunity of remitting the 
award for the adjustuiant of the accounts, and he caii also instruct 
the arbitrator to carry out the terms of the agreement and to have 
the lots drav/n, either hy the parties or foe them. When the arbi
trator lias carried out his iastructioos, he will again submit his 
award, and upon it the Subordinnte Judge can proceed according 
to law. W e decree the appeal and reverse the dccreo of the lower 
Court with costs, rem.a!idi!ig the case in order that it may ba 
dealt vfith in accordance with the instrnctious contained above.

Cttiise remanded.

1SS0
(imtilif'f in. Before M r. Justice Pearson and M r, Justice Spanlac,

RAI CIIANI) ( P I v A x s t i f f )  » .  MATHURA PR^S^D a n d  o t h b u s  fDismsNDAT̂ Ts).'̂

AilJoimmc7it— N'on-app!’Jtranee o f  p la in tiff—4 c t X  o f  1377 (C iv il Procedure 
Code), S.V. 102, 103, 5 iO ~ A p p ea l

-̂ 'othing rcniained tc be done in a suit except to liear argnmenta, for which 
had beou appointed. Neither the plaintiff nof his pleader appeared at the 

ited time. The Court consepently dismissed the suit. Held that its decree 
Bcalable under s. 5i0 of Act X  of 1877, and the lower appellate Court should

:ond Appeal, Fo. 643 of 1880, from a decree of C. J. Danleli, Em., Jutlgo 
pur, elated the 2oth March, 1S80, affiriniug' a decren 
ih Ehiin, Suburdiuate Judge of Mirzapur, dated the


