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to tlie members of kis own family wlio liad taken or sanctioned tho 
proceedings in lunacy against Mm.

For these reasons, their Lordships think that the judgment of 
the High Coiirt is right; and they will therefore humbly advise 
Her Majesty to afSrm it, and with costs.

Solicitors forth© appellant: Messrs. W  and A. Rijnlmi Fm'd.

Solicitor for the respondent: Mr. T. L, Wilson.

THE INDIAN LAW REPORTS, III.

CIVIL. JUPaSDICTIOK
Before M r, Justice Pearson and M r, Justice StraigJiL 

iGrATJRI SHANKAR ( P l a i h t i f f )  v .  SURJU ( D e f e n d a n t ) . *

Registered Bond fo r  Ike payment o f  mmetj— S u it fo r  compensation fo r  the 
Breach o f a Contract in  ioriting regi&iered~-Act X V  o f  1877 {Limitation  
Act), seh. ii, Nos. 66, 116.

The defendant, baving 'boiTowed money from the plaiatiff, gave Mt^ a bandj 
tlatedthe4tli July, 1872, for the payment of socli money,-with interest, witiiia 
two years, or on certain coiitingencies contemplated and defined in such bond. 
Such bond did not specify a day for payment. It was duly registered, Ontbe 
3\)th June, 1880, the plaintif! sued the defendant, stating in his plaint that he had 
lent the defendant such money ; that it was p£i,yahle on the 4th July, 1874; that on 
that day he had demanded payment; that the cause of action arose on that day, 
the defendant did not pay; and that he claimed such money accordingly. The 
plaiat did not make aiiy mention of such bond. H eld  that the suit was not one 
which fell -within the scope of No. 66 of Bch. ii of Act X V  of 1877, hut one to 
which No. 116 of that schedule was applicable, and it might proceed on the plain* 
•v̂ ithout any amendment thereof.

T h is  "was a reference to the High Court by Mr. R . P .  Alexan
der, Judge of the Small Cause Court at Allahj-bad, under s. 617 
of Act X  of 1877. The facts which ga re ,^ e  to this reference 
were as follows:— On the 4th July, IS J ^  one Sarju executed a 
bond for Rs. 200 in favour of cne pifuri Shankar and one Mata 
Prasad, the terror, of w.'-ro to the following effect:—“  I, Sarju,
eon of Gopal liv j>rdgwdl̂  resident of mohalla Dara-
ganj at Allahabad, having bor: owed and brought into use the 
sum of Rs. 200 of the current coin, half of which sum ig 'Es, 100,

■» Rcferencp, No. 7 ot ISSO, by [I, D, Alcxiiiuler; E.-=q., Judge: of 'be Stinill 
Oinso Courr, Allabftbad.
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beftring interest at two per cent, per mensem^ to be repaid in two 
years, from Garni Siankar and Mala Prasad, goldsmiths, residents 
of the said mohaila, hereby - agree that I shall repay the principal 
amonnt and interest without objection to the above-named gold
smiths within the agreed time, and the interest on the aboTe sum 
shall be paid in every year in the month of Magh : I shall cause 
the entries of the payments to be made on the back of this bond ; 
should I produce any receipt, or acquittaaoe, or the evidence of 
witnesses, it shall be considered falpe : if within the time afore
said any one bring a suit or execute a decree against me, and 
bring my property to sale, or if the interest ia not paid in the 
month aboTe-mentioHed, under any one or all o f the above circum» 
stances, the above-named goldsmiths are entitled, vfithout the 
expiry of the period, to realize their money (prindpai and 
interest) from myself and my moveable and immoveable property 
by bringing ci suit, and I shall taise no objeotion.”  This bond was 
duly registered. On the 30th June, 1880, the obligees of this 
bond sued the obligor in the Court of Small Causes at Allahabad, 
the plaint in the suit stating as follows:—“ (i) That on the 4th day 
of July, J872, the plaintiffs lent to the defendant, at Allahabad, 
the sum of Bs. 200 payable on the 4th July, 1874 ; (ii) that the 
defendant has not paid the amount claimed, except Ks. 50 paid on 
account o f interest on the 16th November, 1874 j fiii) that on the 
4th Jul} ,̂ 1874, the plaintiffs, at Allahabad, demanded the payment 
o f the amount now claimed, on which date the cause of action 
arose, since the defendant did not pay the amount: (iv) the plain
tiffs pray judgment for Es. 200 principal, and Rs. 189-12-0 interest 
from the 4th July, 1872, up to the 4th July, 1874, at, two per 
cent., and from the 5th July, 1874, up to the SOth June, 1880;) 
at one per cent.; total Es. 389-12-0 after deducting Ss. 50 the 
amount received.”

The defendant confessed jtidgraent on the 6th August, 1880. 
The Judge o f the Small Oaase Court, suo motu, took tip the <juestioil 
of limitation, and tho nature of his proceedings will appear from 
tlio following Gxtracfc from his order referring the case to the lligh 
Court;— ''‘̂ Thesuit has been brought as for moBey lent, Form No. 1, 
sch. iy, Act X  of 1877,, The plaintiff alleged that, under No. liS,'
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sell, ii, Act X V  of 1877 (Indian Limitation Act), tlie period of 
limitation for the above suit was six years, it being virtually ss 
suit for compensation for iliG breach of a contract ia writing’ 
registered, and not three years trader No. 68 of the same, which 
applies to a suit on a simple bond where a day is specified for 
payment. He further asked for leave to amend the plait)t as 
brought from a suit for money lent to one for compensation for 
breach of a contract in v/riting registered, and stated that, as there 
was no Form in sch. iv which would meet the latter kind of suity 
he had felt bound to use Form No. 1, Under Act IX  of 1871 suits 
on a promise or contract in writing registered were under No. 117, 
sch. ii, given a limitation of six years, but under No. 116, 
sch- ii, Act XV of 1877, the suit must be for compensation for 
breach of a contract in writing registered, and the former ^vider 
provisions of the law would appear to me to have been restricted 
by the present Act. For suits on bonds o f the kind in suit too a 
special provision of limitation has been made by No. 66, sch. ii. o f 
the present Act; so though a bond is a contract which may be 
registered and of which there may be a breach, I feel doubtful' if, 
when there is a special provision for limitation for bonds of this 
kiad, a suit could be brought under No. 116 so as to defeat the 
special limitation of No. 66. A gain, assuming that a suit can be 
brought so as to secure the extended limitation under No. 116, 
sch. ii, I feel doubtful whether,, this suit having been brought in 
the form for money lent, I can allow the plaint to be amended, so 
that the suit may run for compensation for breach of contract, 
without acting contrary to the proviso of s. 53, Act X  of 1877; 
for it would appear to me that, by doing so, I should allow a suit 
of one character to be converted into a suit of another, and, as it 
appears to me, inconsistent character. I, therefore, under s. 617, 
Act X  of 1877, refer the following points to the Hou’ble the High 
Court for decision :—(i) To a suit on a registered bond such as th® 
one in suit, do the provisions of No. 66 or 116, sch ii, Act X V  o f  
1877, apply, as to limitation ? (ii) Assuming that the answer to the 
above be that No. 116, sch. ii, Act X V  o f 1877, will apply, i f  
the suit is properly brought, has this Court power in the present 
case to allow the plaint to be amended so that the suit may run as



one for compensation for breach of a contract in 'writing registered? ŜSO
I may add tliat, as to the first point, I  feel, though Trith a good 
deal of doubt, of opinion that, when there is a special proTision Sha»k ii

for limitation as in No. 66, it should bar the provisions of No. 116; Sbbto.
and, as to the second, that, if the suit should have been originally 
brought for compensation for breach of contract, and not for money 
lent, that I have no power to allow the plaint to be amended noWf 
owing to the proviso to s. 5§, Act X  1877.”

The parties did not appear.

The High Court (P earson, J., and Bteaight, J .,) made tie  
following order:

P e a r s o k , J .—It appears to us that this is not a suit which falls 
within the scope of art. 66, seh. ii of the Limitation Act X T  of 
1877. No day is specified in the bond for payment of the money 
lent. Under the terms of the bond the loan might have been 
repaid on any day before the expiry of two years, and might have 
been claimed before then on certain contingencies contemplated 
and defined. The plaint makes no mention of the bond, but alleges 
with sufficient distinctness a failure of payment within the stipulat
ed period, or, in other words, a breach of contract, and claims the 
amount remaining due under the bond, whicb is virtually the 
measure of the compensation due for the alleged breach of contract.
This being so, we are of opinion that the article 116; sch. ii of the 
Limitation Act, is applicable to the suit which may proceed upon 
the plaint without any amendment thereof. The Small Cause Court 
Judge may be advised accordingly,
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Before Sir Robert Stuart, K t , Chief Justice, Mr. Justice Pearson, M n Jnstiee "
Oldfield, and Mr. Jus^ce Straight.

EMPRESS OF INDIA v. ABDUL KADIK.

Causing disappearance of evidence o f an offemS’—Act X L  V  efUQO (JPmaf 
Oode), X. 201.

Held that it is ncceasary, in order to justiff a connctioa mder S. 2W ol t!i@
Indian Penal Oode, that, an offcnce for which some person has been eoan'ctwi 
or ia crimmally responsible should hare hees committecl.


