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1580 doubt if any Court of Equity would allow itself fo be made the
medium to enforee terms so monstrous. On the contrary it seems

Buay to us that, were the decision of the case referred before this Court,
Kmav,  our plain duty would be to hold that, looking at the entire instru-
ment, the parties intended, when they spoke of interest, a penalty

for each day’s default in payment of the principal sum ; for it must

be admiited that one rupee per diem for failure to repay Rs. 50

is, as interest, an extortionate amount, for which no adequate con-

Bansingar

sideration iy shown, and which no man would contract absolutely
to pay.

Holding this view, and as ait answer to the fourth question, we
think that the aniount of interest mentioned in the promissory note
is in the nature of a penalty, aud may be so treated by the Officiatw
ing Judge in disposing of the plaintif’s claim.
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July 1. KAMAR-UN-NISSA BIBI (Pramvrrr) v. HUSSAINI BIBI (Drresnaxt,
s

fOn appeal £rom the High Court for the Notth-Western Provinces at Allahabad.]
Gift— Possession—Dower,

On it {ssuc whether an oral gift of an estate, consisting of certain taluquas
and mauzas, had been made by & Mubammadan proprietor in favour of lis wife,
the gift having been stafed €0 have been irade in consideration of a dower of &
certain amount, which remained unpaid, it was not necessary to afffrmy in the deci-
sion that that amount of dower had been agreed npon prior to the marriage. 1t is
not necessary to constitute dower, by Muhammadan law, that the dower shouid he
agreed upon before marriage ; it majy be fixed afterwards.

The possession of the estate, which was the subject of gift, having been:
chianged in corformity with the gift, that change of possession would have heem
suffieient to sepport ity even without conmsideration.

Held, on the evidence, that the gift was cffectively mada.

Arprat, from a decree of the High Court of the North-Westerny
Provinces (2nd March, 1877), reversing a decree of the Suberdi-
nate Judge of Jaunpur (25th February, 1876).

The question on this appeal was whether or not an oral gift had
been made by the appellant’s uncle, Mehdi Al in favour of the
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respondent, Flussaini Bibi, his wife. The gift comprehended the
whole of the revenue-paying lands of Mehdi Ali in Jaanpur and
Azamgarh, and the principal questions which arose below were:

Was Mehdi Ali of mental capacity to make a valid gift at :he alleged

date, viz,, the st May, 18707 If so, did he make it understand-
ing what he was doing aud intending to transfor his estate to the
respondent P Was possession transferred by Mehdi Ali to the respon-
dent? Wasthere any such censideration as was alleged, viz., the
satisfaction of a due dower of Bs. 51,000,

The Court of first iustance held that Mcehdi Ali, though of very
weak intellect, wus not proved to be incompetent at that time to
make a valid disposition of his estate ; and in this view the High
Court on appeal substantially concurred. As to the secend of the
abuve questions, the opinion of the Subordinate Judge was cne that
involved his finding against the gift ;— iz, that Mehdi Ali had no
knowledge of it, and that all the circumstances, connected with the
allegation of it, threw suspicion ¢n its autbenticity. As to the
third question, the Subordinate Judge held that no trausfer, or
change of possession, in Mehdi Ali’s lifetime, was proved. As to the
fourth question, he held that no dower was shown to be then due.

The High Court, differing from the first Court on the second
and third questions, was of opinion thut Mehdi Alimade the oral
giff, understanding what he was doing, and that he then transferred
the possession {o the respondent. As to the fourth question,
relating to dower, the High Coart held that they were not called
upon to decide it, but that there was some confirmation of *“ the
plaintiff’s allegation ag to Rs. 51,000 being the real amount.”

Oun this appeal,
Mr. R. V. Doyne appeared for the appellant,

Mr.J. F. Leith, Q.C, and Mr. C. W. Arathoon, for the res-
pondent, :

~ The facts are stated ‘in their Lordships’ judgmont which was
delivered by .

Siz MoNTAGUE Surra.—The suit out of which this appeal arizes
was brought by Mamar-un-nissa BiLL onc of the heirs, aud o
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nieco of Mehdi Alj, who died on the 24th of April, 1873, to recover
a landed estate described in the plaint as the half of certain talooks
and mauzas in the districts of Jaunpur and Azamgarh, against the
widow of Mehdi Ali, who claims to hold the estate under a gift
made to ler by her husband in his lifetime. Mehdi Ali died
childless. The state of the family, so far as it is material, is this:
The father of Mehdi Ali was Shere Ali, who died on the 20th of
December, 1830, leaving two sons and a daughter; the sons being
Ali Naqui and Mehdi Ali, and the danghter Amani Bibi. The appel-
lant, Kamar-un-nissa, is the only danghter of Naqui. It appears
that the daughter of Shere Ali, Amani Bibi, had three children—all
daughters. Two of the daughters were living at the time of tho
commencement of the suit; the other was dead, leaving a son, Mu-
hammad Hassan. The Court thought it right that thoso three per-
sons should be made defendants in the suit, Kamar-un-nissa
remaining the sole plaintifi. The addition of these defendants,
however, did not change the main issue, which is, whether Mehdi
Ali made a gift of the estates in question, or of his share of those
estates, to his wife. On the part of the plaintiff, the fact of the
gift is denied. It was alleged to be made orally, and the plainiiff
asserts that no such gift was ever made. But the plaintiff further
contends that, if it were made, Mehdi Ali was in a state of mind in
which he could not comprehend the full effect of the act he was
doing, and that, in fact, he was imposed upon by his wife, and by
her brother, Ghulam Abbas, who, it appears, had for some time
managed the estate.

Before going to the evidence relating to the gift itself, it may
be convenient to refer to what appears upon the record as to the
state of Mehdi Ali’s mind. Undoubtedly, it appears that at one
time, if not a lunatic, he was treated by his family as being one,
and that he was confined in a lunatic asylum at Benares, hig
mother, Chand Bibi, being appointed guardian. That state of
things continued during the lifetime of Ali Naqui, his brother, who
managed the whole estate until his death. Upon the death of Alj
Naqul it appears that the Government took charge of the property.
It does not appear that there was any regular attachment, but it
was taken into the charge of an officer of the Government. Mehdi
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Ali complained of his being kept out of possession of his share of
the property. It may be as well here to state that Shere Ali had in
his lifetime made a gift of his property to his two sons, Naqui and
Mehdi, in equal shares. On finding the Government in charge,
Mehdi Ali petitioned the Government, and prayed that he might
be allowed to go and live upon bis estate ; and thereupon an inves-
tigation was made by Me. Best, the Judge of the district. The
following is his report of an interview he had with Mehdi Ali:—
“To-day Syud Mehdi Ali, and Jai Mangal Lal, his karinda, hav-
ing appeared, caused their respective statements to be taken down,
1t doos not appear primd facie from the manner of Syud Mchdi
Ali’s conversation that heis unable to do his work, though his
intellect, owing to his retirement, may not be mature and keen,
liko the intellect of those who are continually engaged in trans-
acting worldly business.” That being his finding, he comss
to this conclusion: ¢ As it is necessary to inquire under what law
the Revenue Court has thus interfered, it is ovdered that a copy
of this proceeding be sent to the Officiating Oollector, with a
request that he will inform me of this after inquiring into the
matter. After iInspecting the house, he should make such
arrangements for the residence of Mehdi that he may not be sub-
jeeted to any inconvenience.” It appears that be was permitted to
take possession of his property, and to reside in his own house.
Mehdi Ali then applied for & mutation of names ; to which the pre-
sent appellant objected, stating that he was of unsound mind ; but
the Officiating Collector, and the Commissioner upon appeal to him,
ordered the mutation as prayed. The present appellant then
appealed to the Sudder Board of Revenue, who made this order:
“The Board observe that the report of the Commissioner received
lately shows that each party is at liberty to manage that portion
of the estate of Syud Ali in respect of which his name has been
entored in the proprietary column. Kamar-un-nissa has no right
to manage the estate of Mehdi Ali, because, under Act XXXV
of 1858, no application has been filed to prove that he was not
qualified to, manage his estate.” The appellant, upon that, took
no further steps: but Mulamuad, the great nephew of Mehdi, and
grandson of his sister, took proceedings under Act XXEV of 1858
to obtain a certificate of his lunacy. Without going into the evi-
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dence that was then given as to the state of his mind,—indeed, our
attention has not been called to it by Mr, Doyne, who evidently
felt that any Counrt which had now to decide upon the question of
sanity would he very much gunided by the reports then made,—
their Lordships will proceed to consider what it was that was found
upon these inquirics.

The first investigation was made by Mr. Carrie.  After going
through the history of the case, he says:—*“On the evidence
before it, the Court cannot adjudge Syud Mehdi Ali to be a lunatie
and incapable of managing his affaivs ; and this application is,
therefore, rojected.”  Muhammad, not satisfied with Mr. Currie's
decision, appealed to the High Cowrt ; and the High Court directed
a further investigation, which was made by Mr. Edwards, the
then Judge of the district. In his judgment, Mr. Edwards entors
very fully into the evidence, describes an interview with DMehdi
Ali, and gives the result on his own mind of the evidence, and of
his interview with Mehdi Ali. The material part of his judgment
is this :—“ It is clear from the statements of the witnesses that
they had free access to him, yet the only acts they speak to are
very trivial, and would be taken as idiotey rather than insanity;
and that he is no idiot is fully proved by reports of both medical
men who had full opportunity of judging. No one who saw
Mehdi Ali could ever declare him to be an idiot. Agreeing in
the suggestion in the proceeding of the High Court, T directed
the attendance of the alleged lunatic at my house tfor a personal
interview. The civil surgeon was present. I conversed with
Mehdi Ali for a considerable time on various subjects. avoiding
those on which he was likely to have been tutored. Neither in
appearance, manner, nor conversation did he show any unsound-
ness of mind. He talked sensibly and to the purpose on any
subject introduced, and replied to questions in a way which showed
he fully understcod them. His memory is evidently good, as he
deseribed matters which took place many years ago, such as Mr,
William Frazer’s murder at Delbi, as well as matters of later
date. He s now an old man, of upwards of 60 years of ago,
I believe; and though he may have no pretensions to be an able
or clever mun, Lie is assuredly not a lunatic, nor is he in any way
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to be termed incapable of managing his own affairs.” That
a very strong opinion, not only that Mehdi Ali was at the time
of sound mind, but that, though he was not of strong capacity,
he was competent to manage his affairs and was fairly intelliment
upon the subjects on which he liad spoken. Itis to be observed
that their Lordships’ attention has been called to no evidence
which in any way contravenes this report. It may be that at an
earlier periog of his life he was a lunatic, but he had apparently
recovered at the time of his rother’s death, andin the early part
of 1869 he appears to be a man, if not of strong mind, yet' com~
petent to deal with the ordinary affairs of life. The sub-registrar
who took his acknowledgment of the mukhtar-nama, to be here-
after referred to, describes him as whimsieal. It appears that he
lived a secluded life ; that he was a great student of the Koran;
and that be did not attend to tho practieal management of his
affairs, but Joft them very much to be couducted by his managers,
the last of whom appears to have been Ghulam Abbas, his wife’s
hrother. On the whole, their Lordships have come to the conclu-
sion that he was perfectly able to comprehend such a transaction
as a gift of his property to his wife.

We now approach the transaction in question. It is said that
on the 1st of May, 1870, Mchdi, in the presence of seven wibnesses,
made, in the most formal way in which a verbal gift could be
made, a gift of the property in question to his wife, who was
present ab the time. 1t is said that the words of gift were
repeated three times—thatis said by some of the witnesses, though
not by all,~and the wife in a formal manner expressed her accept-
ance-of the gift.  The words said to have been used ave formal,
and probably were parposely formal. It is nob alleged thai, if
what is said Lo havo passed really took place, the gift was not a
valid one supposing that there was either consideration for it, or
o transfor of possession. But the fuct of the gift was denied, and
it was strongly contended that, if it bad been intended by Mehdi
Alj to give what is, no douht, a considerable property to his wife,
lie would hiave taken the proper and ordinary precaution of having
gome document in writing as. evidence of the gift, and. that the
fach that there was no such instrument was in itself a strong cir-
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cumstance against the probability of the gift having been made.
It was also said that no relatives were present, and that none of
the neighbours in an independent position were called in to wit-
ness and sanction the tramsaction. However, there were seven
persons present, including two mukhtars and some karindas.
These persons were, no doubt, more or less dependent on the family,
but no serious effort was made to impeach their evidence, cxcept
so far as the credibility of it is affected by their position. Their
TLordships are quite prepared to agree with the Subordinate Judge
that the Court is bound to watch with the greatest care, perhaps
even with suspicion, the case of a verbal gift set up after the
alleged donor’s death; and if the ease had rested upon the oral
testimony alone, their Lovdships probably might uot have had
this appeal before them. It may have been that, in that case,
the High Court would not have dissented from the view of the
oral evidence which had been taken by the Subordinate Judge.
But the case does not rest on this evidence alone, and it is not a
case where an oral gift is set up, after a man’s death, which had
not been heard of in his lifetime. An instrument was executed
by Mechdi Ali, a mukhtar-nama, to carry the gift into effect; and
publicity was given to the fact of the gift having been made, which
drew forth, from the present appellant and others, opposition in
the lifetime of the donor. The gift was made on the 1st May,
1870, and about six weeks afterwards a mukhtar-nama was execu-
ted which contains a reference to the gift, and appoints a mukhtar
to effect a mutation of names. The terms of the mukhtar-nama, and
the way in which the gift is referred to, are worthy of great consi-
deration. The giftis not cursorily mentioned, but is described so
much in detail, that if the document was read to Mehdi Ali, and if
he had intclligence enough to comprehend it, it is impessible that
he should not have known that it was intended to carry into effect
the gift which it alleged that he had made a short time before,
The recital in the instrument is this:—& Whereas I have made a
final verbal gift of all my estates mentioned above, which are my
own property and possession, without the partnership of any other
person, to Mussummat Hussaini Bibi alias Mehdi Bibi, my lawful
wife, with all the rights appertaining thereto, and subject to all
the liabilities for debts due to the credifors and chargeable on tho
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sald property; and whereas I have caused the said donee fo be
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put in proprietary possession of the whole of the said property ";,"'H“""“"“
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as my representative, under the managership of Syud Ghulam
Abbas, my manager and general attorney and brother of the said
Mussummat; it is necessary thatmy (the executant’s) name should
be expunged from the Government papers, and that the said Mas-
summat be entered therein as proprietor and possessor of the said
property. I, accordingly, for the purpose of filing petitions for the
mutation of names in respect of the above-mentioned properties,
hereby appoint Lala Jassoda Nand, a vakil of the Court and
revenue agent, and Mir Sabit Alj, revenue agent, my mukbtars,”
in order to obtain the mutation of names. This document is
proved in as satisfactory a manner as one can possibly expect.
The writer of it is examined as a witness. One of the attorneys
mentioned in it, who is also called, is a vakil of the Court, and is
treated by the High Court as a respectable man. He proves that
the mukhtar-nama was executed. The sub-registrar went to the
house of Mehdi Ali, and obtained from him verification of the
instrament. His evidence has also been given. The respondent
did not rely upon the formal endorsement of registration on the
document, but examined the sub-registrar, who proved the manuer
in which it was taken, and in his evidence states :— The document
was read to him by me; he heard it, and said ¢ Yes, I have execul=
ed it; His conduct at thattime did not show that he was not in
his senses. 1 stayed only so long as was necessary for the purpose
of registration. Mehdi Ali himself signed the registration endorse-
ment ; he did so after having read it”’ Unless it be held that the
sub-registrar is not entitled to eredit, or that Mehdi Ali was a
- man incompetent to understand what he heard and read, it is im-
possible not to perceive that this document confirms, in the stron-
gest way, the evidence of the witnesses who say that the gift was
made. '

The giffis stated to have been made in consideration of 3
dower of Rs, 51,000, which remained unpaid. It is said thab
that dower is exorbitant, and there is positive cvidence that the
dower actually agreed upon at the time of the marriage was a
much less sum ; indeed, of a sum which appears o be almost
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nominal, little more than Rs. 100. In the first place, the Courts
do not appear to huve given credit Lo the witnesses who have stated
that the dower was sottled at that swall sam; and if the persous
who proved the gilt are worthy of credit, they are entitled to
receive credit as to what they prove to have passed with reference
to the consideration, as well us with reference to the gift itself,
Their Lordships cannot come to the conclusion that dower was nob
mentioned, or that the sum which the witnesses state was ot thab
which was mentioned. It is unnecessary to affiem that that
amount of Jower had been agreed upon prior to the marriage.
It may be that Mchdi Ali; though the dower might be only nowmi-
nal at the lime of his marriage, may have chosen to declare this
large dower to be the consideration for the gift, Ile may bave
thought that it would give validity to the gift to declare that ihe
dower was of that amount, It is not necessary by Muhammadan
Law that dower should be agreed upon before marriage : it may Lo
fixed afterwards. Again, the sum itself, although a large one, is
not excessive compared with the property of the donor. That some
dower had been agreed upon is acknowledged; and the precise
amount, as the High Court says, is not material to sustain the gift,
because any amount wouldl be a sufficient consideration for
that purpose. No doubt, if their Lordships were salisfied that
Mebhdi Ali had not mentioned that sum of Rs, 51,000, it would

. go far to destrey the credit of the witnesses as to the rest of the
_transaction. They cannot, however, come to the conclusion that

that sum was not mentioned by Mehdi Ali, whether it was the
real amount of dower which had been previously agreed wpon or
not. But if the possession was changed in conformity with the
terms of the gift, that change of possession would be suflicient to
support it, even without consideration.

It appears that the application for mutation of nantes was
opposed by the present appellant, and that ultimately there was an
appeal to the Board of Revenue. The appellant in that appeal
was the present respondent, the revenne officers having decided
against her. The opinion of the Board of Revenue is this :—* Tha
point to be decided is—Is appellant in possession or not? It ap-
pears to me that the proofs of her possession are many and strong,



VOL, IiL} ALLAHABAD SERIES,

She has filed dakhilas for payment of Government money given
in her name as far back as November, 1870. She paid income
tax in 1871 and 1872, for which she holds receipts. She sued a
tenant for ejectment in 1871, and obtained a decres, The Qivil
Court of Jaunpur, on the 19th February, 1869, found that her
husband was of sound mind,” and so on. The Board allowed the
appeal. Then the present respondent granted a zur-i-peshgi lease
of part of the property fo secure a sum of RBs. 2,000, which she
did as owner, and being dealt with as owner. Their Lordships
have come to the clear conclusion that there was a change of pos-
session, which, even without consideration, would be sufficient to
support the gift.

Various proceedings afterwards took place upon the objection
of the appellant. The officers, perhaps with reasonable suspicion,
declined to effect the mutation of names unless Mehdi Ali came
before them and authenticated the mukhtar-nama, and petitions
presented in his name praying that the mutation might be made.
While, undoubtedly, an inference might not unnaturally arise from
his non-appearance, either that he did not choose to come forward
to support the gift, or that those who had put forward a false gift
prevented his appearing, there are circumstances which may
explain his absence without making an inference so hostile to the
case of the respondent, It is evident that Mehdi was an infirm
man, and that he suffered from a painful complaint which made
any exertion difficult to him ; and, in addition to his physical ail-
meiit, he was a man of retired and secluded habits, who would be
very reluctant to come before a Court and bs examined. On the
whole, therefote; their Tordships think that no inference snfficient
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to overturn the strong case which has been made on the part of

the respondent in favour f the gift arises from Mehdi not having
appeared before the officers when summoned on the application
referred to, It is farther to be observed that there is nothing
improbable in the fact that Mchdi Ali should make a gift of his
property to his wife in his lifetine, His fatker had made sach &
gift to his two sons, and Nagui, his brothery had given his property
in his lifetime to his wife, Moreover, it was natural that Mehdi
should prefer that his property should go to his wife rather than
37 .
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to the members of his own family who had taken or sanctioned the
proceedings in lunacy against him.

For these reasons, their Lordships think that the judgment of
the Hligh Court is right; and they will therefore humbly advise
Her Majesty to affirm it, and with costs.

Solicitors for the appellant : Messts. W and 4. Ronken Ford,
Solicitor for the respondent : Mr, T L. Wilson.

CIVIL JURISDICTION,

Before Mr. Justice Pearson and Mr. Justice Straight.
GAURI BHANK AR (Pratvtirr) v, SURJU (DEFESDANT).*

Registered Bond for the payment of moncy—Suit for compensation for the
Breack of @ Contract in writing registered—Act XV of 1877 (Limitation
Aet), seh, ii, Nos., 65, 116.

The defendant, having horrowed money from the plaintiff, gave him o bond;
dated the 4th July, 1872, for the payment of such money, with interest, within
two years, or on certsin contingencies contemphterl and defined in such bond,
Such bond did mot mpecify aday for payment. It was duly registered. Onp the
3uth June, 1880, the plaintiff sued the defendant, stating in his.plaint that he had
lent the defendant such money ; that it was payable on the 4th July, 1874; that on
that day he had demanded payment ; that the cause of action arose on that day, ag
the defendant did not pay ; and that he claimed such money accordingly. The
plaint did not make any mention of such bond. Held that the suit was not one
which fell within the scope of No. 68 of sch.il of Aet XV of 1877, but one to

which No. 116 of that achedule was applicable, and it might proceed on the plamf
without any amendment thereof.

Ta1s was a reference to the High Court by Mr. R. D. Alexan-
der, Judge of the Small Cause Court at Allahgbad, under s. 617
of Act X of 1877. The facts which gavefise to this reference
were as follows:—QOn the 4th July, 18?5,’ one Sarju executed a
bond for Rs. 200 in favour of cns G{{lri Shankar and one Mata
Prasad, the terms of which woro to the following effect:—¢ I, Sarj u,
son of Gopal Paiink, by custe prdguwdl, resident of mohalla Dara-
ganj at Allahabad, hauno' bor: owed and brought into use the
sum of Rs. 200 of the current coin, half of which sum is Rs, 100,

* Reference, No. 7 of 1880, by B. D. Alexander, Bsq., Jndge of Lhe Sm: ull
Canse Courr, Allahabad,



