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Before S ir jRoheH Siuart, Kt., Chief Justice, und 2Tr. Justice Olilfieli. 1830

G A Y A  DIN (Dependani') v .  RAJ B A F S I KUAB axd ANOTUEft 
(Pr.AlNTlFES)’*'

S in d u  Zaio— Sfiiahshara-^ Mortgage o f Joint ancestral PfopeHij h j Father~~Sak 
ofprojierty in execution o f a decree ai/aiast Father—'Son’s Rl'jkl,

The ancestral estate o f a Joint Eindu family, consisting: of a father and his 
minor soiij Ŷas mortgaged by the father, as the head o f the family aad manager 
o f  the estate, as security for the repayment o f moneys borrowed f.ir the use and 
benefit o f the family. The lender o f  those moneys i-tit-rl the father to recoTer 
them by the sale o f the estate, and obtained a decrce against him directing its sale, 
and sought to briog the estate to sale iii the execution o f  sach decrte. Held, in a 
suit by the minor son to pmtecfchis share in the estate from sale ia tiie execution 
o f such decree, that, the suit in which such decree was made, and such decree, 
being regarded as a suit against the father, and as a decree made agfiinst him as 
representing tlie ffim’ly, such decree might be executed against the estate, not- 
■withatanding the minor son had not formally been Joined as a defendant in such 
suit. BisJscssur Lai Sahoo v Luchmassur Singh (1) followed: Deendyal L a i v. Jug- 
deep N d ra in  Singh  (2J distinguished (3).

T h is  was a suit in whioli the plaintiff Raj Bansi K.uar claimed 
for feerself a deolavatioa of proprietary right to a two-anna 
share of a village called Dakhaiigaon, and for her minor son a 
similar declaration to a fourteeii-amia share of that Yillage, by 
reason of such property being advertized for sale in satisfaction of 
an illegal demand.” It appeared that Ramphal Lai, the husband 
©f the female plaintiff, and father of the minor plaintiff, who 
at the time this suit was brought was alive, had on the 7th 
December, 1867, given Gaya Din and Mata Din, defendants in 
this suit, a bond for the payment of Rs. 3,800, with interest, on the 
3rd June, 1871, hypothecating mauza Dakhangaon, described as 
belonging to him excksi\rely, as collateral security for the payment 
of such moneys. The obligees sued Ramphal Lai on this bond, 
and, on the 20th September, 1877, obtained a decree against him 
for the amount claimed thereunder, by enforcement of the 
hypothecation and auctiott'Sale o f  the hypothecated property.”  Ih 
the execution of this decree Dakhangaon was attached, and ad?er- 
tized for sale on the 20th December, 1878. The plaintiff Raj
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1S80 Bnnsi Knar nbjected to the pale, claiming tlie properly as belonninc;
liei-self and the minor plaintiff under a partition mado in 18B()

ATA Din
»■ The objection having been disallowed, the present suit was insti-

Kdab!̂  ̂ tuted by the plaintiffs against the obligees of the bond, the deeree-
hoklers, and Ramphal Lai, the judgment-debtor. The plaintiffs 
stated in tlieir written statement as fo l lo w s A c c o r d in g  to the 
doctrines of the Hindu law, and the reliable authority of the Mitak- 
shara, which is current in these Provinces, the father, the son, and 
the grandson have equal rights as heirs in the ancestral estaiie. 
Bo co-parcener in the ancestral family estate has a right to transfer, 
waste, or pledge an ancestral property so as to put it in jeopardy^ 
without any necessity recognized by the Hindu law, or without the 
consentof the members of the family. In spite of all these considera­
tions, the judgment-debtor, during the lifetime of his father (who was 
manager of the ancestral estate and responsible for the maintenance of 
the family, and for the disch;u-ge of the necessary obligations), liypo- 
thecated the entire mauza Dakhangaon, one of the ancestral proper­
ties, the subject of the suit, as security for an illegal debt personally 
contracted by him with the creditora without any legal necessity, 
without the consent, knowledge, and participation of the other 
members of the family, and without having any right or power to 
do so. Twelve years ago, before the debt dao to the defendants, 
creditors, bad come into existence, a partition of the ancestral pro­
perty took place among the members of the family, during the 
lifetime of the graudCather of the minor, by reason of the misconduct 
and extravagance of the judgnient-debtor; and a two-anna share of 
mauza Dakhangaon and a one-anna share of mauza Tikuria was 
assigned to the female plaintiff, and the remaining. three annas of 
Tikuria aforesaid and fourteen annas of Dakhangaon to the minor, the 
rent-free land in Khas Mahal being awarded to the judgment-debtor 
for his own personal maintenance. According to that partition, the 
■parties are np to this time in possession. The defendants, creditors^ 
brought a suit on their bond for the aforesaid debt, which had not been 
contracted in good faith, against the judgment-debtor and the hypo­
thecated property, and having obtained a decree wished to bring to 
sale, as the judgment-debtor’s property, the entire ancestral estate- 
Thereupon, the plaintiff brought forward her objections, which even­
tually were allowed in’ respect of mauza ’Tikuria; by admitting the
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partition and possession, but dl rial lowed anmiiitirily as regards Dak- 1880
luiDgaoiij notwithstanding the partition having taken place before the
debt doe to the creditors had come into existence. At the time ofese* i«.
cntion of the bond, the judginent-debtor was neither an a.hsoliite
proprietor nor manager of the property, nor was he responsible
for maintenance of the members of the family and household or
for the discharge o f the necessary obligafcious connected therewith.
Under these circnaistances, he was not authorized to pledge the 
estate of Dakhaiigaou as socarity for his own illegal personal debt.
His act was unwarranted and contrary to the principles of the 
Hindu law. Neither the plaiiitift nor other legal heirs are debtors 
iinder the decree, nor have they benefited by the debt The 
debt was not contracted for any legitimate necessity with the con­
sent of the inerabors of the family, nor was the jiidgment-debtor, 
at the time they came into existence, a manager or superintendent 
of the ancestral property or responsible for the maintenance of the 
family and for the discharge of legal obligations eoniiected with it.
Under these circumstances, the property in suit, which is an un­
divided ancestral'estate, partly in possession of the plaintiffs and 
partly in that of the jadgraeut-debtor, as a life tenure, is not, 
according to Hindu or statutory law, liable to be sold in satisfac­
tion o f the demand of the creditors.”  The defendants Mata Diu 
and Gaya Din fitated in answer to the suit as follows:— ‘‘ JNopartitiou 
of shares took place between the plaintiffs and the jndgment-debtor; 
and, according to the shdsters, Raj Bansi Knar, the wife of the 
jndgment-debtor, has no right in the disputed estate, which is the 
ancestral property of the jndgment-debtor. Therefore this false 
claim, which is brought ou tho allegation of partition and separate 
possession, should not at all be entertained. The plaintiff (Raj Bansi 
Knar) personally has no right to bring the claim. The disputed 
property is the ancestral estate isf Ramphal Lai, judgment-debtor,
•who has all along been in possession thereof; the plaintiffs are his 
wife and son who live jointly with him and are maintained by 
him. These facts will ba fully established on investigatioa. The 
judgment-debtor aforesaid borrowed money on 7th Decembsr,
1867, from the defendant’s firm, in a lawful manner, for the benefit 
of the family and meeting certain emergencies, executing a bond 
in the name of the plaintiffs; and it was after a good deal of litiga-
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1S80 tion, wIh'cIi was carried on up to the Higli Coart, that decree.
rT ^  obtfiined at^ainst tlie iuclo-ment-debtor. At tbe time the loan ■ ArA Dik 1

»• transaction took place und the bond was executed, the judgment-
K oae. debtor’s son had not been born ; an'l therefore he has no right

to question the jndgmeut-debtor’s acts. Before the taking of the 
property it is incumbent on a son to discharge the' debts of his 
father ; it is a pious duty. A  chum in respect of the property 
cannot be regarded as v'alid \yithout payment of such debts. The 
accusation of irregularity and drnnkenness made against ihe- 
judgment-debfcor by his wife and son is totally wrong and ground*- 
less. The defendanfc does not think it necessary to make any further 
defence; he hopes that the Court \Till do justice in the matter; 
Such an iindutiful wife and son cannot obtain aay relief from the 
Court. The judgment-debtor having caused the mutation of names 
to be effected fraudnJentJy in faror of his widow and s o d ,  after 
the hypothecation of the property in favor of the defendant,, 
has caused this suit to be brought.” The third and fourth issues 
framed by the Subordinate Judge for trial were as follows : ■>-» 
“  (iii) Whether twelve years ago, during the lifetime of Sital Prasad, 
the father of Eanipbal Lai, defendant, a partition took plaee  ̂
according to which the plaintiff is in possession of a two-anna 
share, and Crur Saran Partap, her son, of a fourteen-anna share of 
mauza Dakhangaon, which is an ancestral zamindari estate; or 
whether no partition took place between the plaintifis and Ram- 
phal La! and the latter is in possession ? (iv) Whether Ramphal Lai, 
being a man of extravagant habits and bad character, morfcgagt d 
manza Dakhangaon during tlie hfetime of his father  ̂ Sital Prasad, 
as security for the payment of debts contracted without any legal 
necessity, contrary to his powers and without the knowledge of 
the plaintiffs, who possessed a right under the Hindu law, and held 
possession; and therefore the property is not liable to be sold in 
satisfaction of the decree-holdors’ claims ; or w'hether Ramphal Lai 
is not a man of loose and bad character, and he, having borrowed 
the money for the benefit of the family and meeting legitimate 
necessities, mortgaged the property at a time when Gur Saran 
Partap was not born, his wife having no right under the Hindu 
law ? Has Eamphal Lai fraudulently caused the names of the 
plaintiffs to be recorded after hypothecation”  ? Upon these issues
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the Subordinate Judge decided as follow s:—‘ T̂he Conri liolds 18S0
that the plaintifFa have not produced any partition-deed or any 
other document, of the time of partition, to support the evidence 
o f witnesses produced hy them to prove that they acquired the pro- '
perty in suit by partition more than twelve years ago, in the life­
time of Sital Prasad, the father of Raraphal Lai. The mere oral 
evidence of the witnesses does not satisfy the Court as to the par­
tition having taken place at that period. From an extract of the pat- 
tidari for 1279 fasli (1871-1672), filed with the records of the execu­
tion of the decree held by the decree-holders against Bamphal Lai, 
defendant, No. 419 of this Court, it is proved that, in respect of 
the entire mauza Dakhangaon, the names of Raj Ban si Knar and 
Gur Sarau Partap, her son, were entered in the papers,̂  under an 
order dated 15th June, 1872, in this way, that two annas were 
recorded in the name of the Musammat and fourteen annas in the 
name of the minor. As to the fourth issue, the Court holds that 
the evidence o f witnesses, copy of the application for execution 
made by Sital Prasad and Thakur Prasad, decree-holders, dated 
the 4th January, 1867, copy o f  the proceedings of the Sadr Amin’s 
Court, dated the 12th March, 1869, filed by the plaintiflPs, it is 
proved that the zamindari estate in question is the ancestral property 
o f Rainphal Lai, defendant; that the plaintiffs have held possession 
of it as members of a joint family ; that at the time of the execution 
o f the morttrage-hond, on which the decree-holders have obtained 
the decree, Sital Prasad, the father of Raraphal Lai, was alive; 
and that the names of the plaintiffs were recorded in respect of 
the zamindari estate in question in 1279 fasli. The decree- 
holders not having impleaded the plaintiffs along with Bamphal 
Lai, debtor, and not having obtained a decree against them (plaiti- 
tiffs), by proving that the debt was contracted for the necessary 
purposes specified in the Hindu law, for the benefit of the plain­
tiffs, and that the plaintiffs’ property was liable for it, they have 
no right to bring to sale the property in dispute to satisfy the 
decree they have obtained against Ramphal Lalj defendant, alone.
The nature of the debt due to the decree-holders is not very 
material in this case. The Privy Council ruling in the case of 
Deendyd Lai v. Jugdeep Narain Singh (1) and the Madras Court

(1) L L. E ., 3 Calc., 198.
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. ruling in Venliatammi Naih^. Knppaiyan {1) Venkataramayyan
'atA Dir** also support the view taken b j

». tliG  Court. In tlie cases cited, the son had instituted his suit 
i'koar̂ *̂  (which, was decreed) after the sale in execution of a decree which 

was afjainst his father alone, while in the present instance, the suit 
is instituted h j the son and wife before the auction-sale, but the 
principle applicable to both cases is one and the same. As the
right of the son was held there not to have passed by the auction
sale, because the suit, the decree, and the esecution-proceedings 
therein referred to Avere not against the fcither; so in this case, 
the property in suit, being recorded in the names of the plaintiffs 
exclusively, cannot be sold, as in this instance too the suit was 
instituted, the decree passed, and the esecution-proceedings taken 
against Ramphal Lai alone. The contention of the defendants 
that Gur Saran Partap was not born when Ramphal Lai mort­
gaged the property in suit in the bond; that according to Hindu 
law a wife has no right; that Ramphal Lai has fraudulently caused 
the names of the plaintiffs to be recorded after the mortgage, and 
the plaintiffs are not competent to take objections to the mortgage 
and the decree, is not sufficient. According to the principles of 
Hindu law (Macnaghten’ s Hindu law), “  sons who are born, or 
begotten, or those who are yet to be born, have a right to the 
ancestral property.” It was for this reason that the objections o f 
ihe transferee as to the incompetency of the heir of the transferor 
of the ancestral property (who was born after the transfer) to 
question the transferor’s acts, was held to be immaterial in Ram 
Swarutli Pandey v, Bahoo Basdeo Singh (8), In the present suit, 
from the evidence of Each pal Das, Mahabir, Sri Nath, and Janki 
Prasad, witnesses for the plaintiffs, who state that Gur Saran 
Partap is fifteen or sixteen years old, it is proved that he ( Gur 
Saran Partap) was born before the execution of the bond, dated the 
7th December, 1867, and from the maxim of the Hindu law, noted 
at p. 50, vol. I  of the aforesaid work, and the concluding sentence 
of.the Privy Council ruling noted above, it is proved that a wife 
/las a right. As notwithstanding the entry of the plaintiffs’ name 
in the revenue papers, in respect of the estate in dispute, in June  ̂

(1) I L. R.J 1 Mad,, 354. (2) I. L. R,, 1 Mad., 358.

(3) H. C. B., N.-W. P., 1867, p. 16S.
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3 872 (willoil entry was tantamount to a transfer), the decree- 1SS(̂
holders failed to implead them in tlieir suit, irapeacliiug the entry ^
as fraudulent, they cannot sell the zamindari estate iu dispute in “
satisfaction of the mortgage and the decree, according to the Oal- 
cutta High Court ruling in the case of JYrnid Coomar Lull v, 
Razeeooddeen Flossein (1) and the Allahabad High Court ruling 
in the case of Uiingur Sahu v. Dabi Char an Singh (2)J ’

The defendant Gaya Din, the defendant Mata Din having died, 
appealed, for himself, and as the legal representative of his brother 
Mata Din, to the High Court.

The Senior Government Pleader (Lala Iuala Prasad) and Mun- 
shi Ilmuman Prasad  ̂ for the appellant.

Babus Baroda Prasad Ghose and Jogindro Nath Chaudhri, for 
the respondents.

The judgment of the Court (S tuart, C. J., and O iBi’iEiLD, J.) 
was as follow s:—

J u d g m e n t .— One of the plaintiffs is the wife of one Ramphal Lai, 
now living, and the other is his minor son, on whose behalf his 
mother sues as guardian. It is averred that manza Dakhangaon 
was one o f the ancestral estates and was partitioned twelve years 
ago, and came into the possession of plaintiffs ; and the other pro­
perty in suit, eleven bighas in Khas Mahal, was assigned to Bamphal 
Lai for his maintenance. Eaniphal Lai executed a bond in favor 
of defendant hypothecating the said mauza, and the latter obtained 
a decree against Ramphal Lai, and in its execution advertized the 
mauza and the land above mentioned for sale. Plaintifts objected 
to the sale, but their objections were disallowed, and this suit has 
been brought The relief sought has not been very distinctly 
stated in the plaint, but it is substantially to have the mauza 
declared to be the property of the plaintiffs, and the properties 
declared not liable to sale in satisfaction of the defendants’ decree 

, against Ramphal. The grounds on which the claim is based are 
that the manza was, under the partition, the separate property of 
the plaintiffs, and the debt, being a personal debt of Ramphal and

(1) 10 B. L. R., 183. (5) TJnrcported ; S. A. No. 892 of
1876, uccidutl the Sili 1S7C.
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not on behalf of the joint family or for any purposes which the law 
authorizes, is not a debt for which any o f the property can be held 
liable, and the suit and the decree against Ramphal being personal 
against himsflf, to which plaintiffs were no parties, it is only his 
personal interest that can be Hable. The defendant traversed these 
pleas, and the issues material to this appeal, which the Subordinate 
Judge laid down, had reference to the alleged partition and the 
character of the debt contracted by Ramphal, and the liability of 
the property to be sold in satisfaction of it under the decree obtained 
by the defendant against Ramphal Lai. The Subordinate Judge 
has decided that there has been no partition, and that the mauza 
Dakhangaon is the joint ancestral property of Ramphal Lai and the 
plaintiffs ; and, without going into the question of the character of 
the debt or tlie circumstances under which it was contracted, he 
finds that, as the defendants, decree-holders, did not implead the 
plaintiffs along wnth Ramphal Lai in their suit against the latter, 
and did not obtain a decree against them, they cannot bring to sale 
under that decree the plaintiffs’ property; and the Subordinate Judge 
cites the case of Demdj/al Ltd v. Jugtleep Narain Singh (1 ); and he 
has decreed the claim for a declaration of the plaintiffs’ proprietary 
right in mauza Dakhangaon, and dismissed the claim in respect 
of the land. The defendants, decree-holders, have appealed to this 
Court. This appeal only has reference to the decree ia respect of 
mauza Dakhangaon.

The first two pleas in appeal fail. There was clearly a cause o f 
action for this suit, and the suit being substantially for a declaration 
o f the plaintiffs' right, and that the property is not liable to sale 
in execution of defendants’ decree, is certainly maintainable; and the 
plaintiffs’ failure to establish their separate title under the alleged 
partition will not deprive them of any right they may have to a 
declaration in their favor that the property is not liable to be sold 
in satisfaction of defendants’ decree, which, as already stated, is the 
substantial object o f their snifc and the real relief they ask on the 
other ground that the joint ancestral property is not liable to be 
sold in execution o f a decree against Ramphal L ai The other 
pleas ia appeal are in effect directed against this last contention o f 

(1) I. L. R,, 3 Calc., 198.



plaintiffs and are that the plaintiff' Raj Bansi Knar lias no riglit or 
title iu the raaaza, and thafc Ramphal Lai was competent to execute (j Dj

the bond and hypothecate the property ; thafc the minor pkiafcitf 
was not bora at the time the bond was executed; and that the '
decree against Ramphal Lai is good against the entire manza, the 
cases cited by the Subordinate Judge being irrelevant. No objec­
tion has been taken to the finding of the lower Court that there 
has been no partition as alleged, and io its absence it is quite 
clear that Raj Bansi Kuar has no locus standi  ̂ personally having 
no interest in the property in suit. The only question which we 
are therefore concerned with in this appeal is the right of <xur 
Saran Partap, the minor son of Ramphal Lai, to have the mauza 
Dakhangaon declared not liable to sale in execution of the decree 
against his father Ramphal Lai. The evidence establishes tliat 
Gnr Saran Parfcap was born before Eamphai Lai executed the 
bond in favor of the' defendants, although he could not have been 
more than two or three years old at the time, and his father Eani- 
phal Lai was the manager for the family j and it also is estab­
lished by the evidence that the debt was a joint debt contracted 
for the benefit of the family and expended for its benefit. These facts 
sufiScieafcly appear from th« statements of the defendants’ witnessesj, 
and there is nothing reliable in the evidence of the plaintiffs’ 
witnesses to the contrary or credible iu their statements imputing 
profligacy to Ramphal Lai.

Looking at the bond, we find it hypothecated the entire 
raauza. W e have therefore a bond executed in favor of defendants by 
the father o f the minor as the head of the family for a family debt 
hypothecating the entire mauza the joint ancestral property, and the 
whole property including the son’s interest is liable for a debt of 
the character of the one in this suit. Bat the Subordinate Judge 
has held the property not liable to sale in execution of the decree 
against Ramphal Lai with reference to the frame ol the suit and 
the decree; we have therefore to examine those proceedings. The 
suit though brought only against Ramphal Lai was brought to 
recover a joint debt, and the relief sought was to enforce the hypo­
thecation and to bring to sale the entire mauza, that is, the entire 
joint ancestral estatej and the decree ordered the recovery of the
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ISSO by enforcement o f the hypotbecation and sale of tlie entire
G a s -a  D i7 ” It appears to us tliat the suit was brought against Rara-

phal Lai and the decree made against him as the representative o f 
IvuAu. the family for recovery of a joint debt by sale of the joint ancestral 

property, and the decree may be executed against the whole of tha 
joint ancestral property, notvTithstanding that the minor plaintiff 
was not formally included among the defendants. At the time o f 
tlie institution of the suit tbe minor plaititiff was the only other 
member of the family who had any interest in the property, and 
Eamphai Lai then as now was his natural guardian.

Lr a Hindu family “ the father is in all cases nanirally and in 
cases of infant sons necessarily the manager of the joint estate,” —  
ûr̂ 7j/ Bund Koer v. She'o Persad Singh (1 ) ;  and when a suit is 

brought against the father, the assumption that the father is sued 
as representing ths minor son is thus consistent with the constitu­
tion of the Hindu family and the father’s position. The principle 
laid down in Binsessiir Lai Salioo v. LiiGhmessur Singh (2) ap­
pears to apply to this case. There two decrees h /d  been obtain­
ed against one member of a Hindu family in suits brought against 
him alone : the question was whether the entire family property 
-vias liable to be sold in execution of the decrees. Their Lordships 
held that, the family being joint, it must be assumed that the mem­
ber is sued as a representative of the family, and “ when looking 
to the substance of the case and the decrees, they are substantially 
decrees in respect of a joint debt of the family and against the 
representative of the family, they may be executed against the joint 
family property.”  The case of Deendyal Lai v. Ingdeep Narain 
Singh (3) is in some points different from the case before us. There 
a sale had taken place in execution of a decree against the father, 
and the decree-holder himself was the purchaser: it was held he 
could only be said to have bought what was seized and sold in 
execution which was the father’s interest W e decree the appeal 
and dismiss the suit with all costs.
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Appeal allowed.

I, t

( 3 )  I. L . 3 Calc., 198.

(1) I . L . B ., 5 Calc., U S , (2 )  L, E ., 6 Ind. I p . ,  233 ; 5 Calc.
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