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held to have been made until the sale became absolute. It was 188y
then that plaintiff’s right of pre- 101 aros .
pia g pre-emption arose. JATR RN

On the question of limitation the appeal miust prevail.  The Lf
Gaxga

law is art. 10, sch. ii of the Limitation Act, and ihe period will Tun py. e e
from the date when the purchaser takes physical possession of the

whole of the property sold,—a period which has not veb expired.

We decree the appeal and reverse the decree of the lower Court
and decres the claim with costa.

Before Sir Robert Stuart, Kt., Chicf Justice, und 37 Justice Oldfi-td, 1880
BHAJAN DAL (Prarenre) v, MOTI anp orasus (DeFespants).® August 1t
P

Lambarddr and Co-sharers—--Murtgage nf muhdl by lombarddr.

The lambarddrs of a mahal, in order to pay revenue duwe by them and the other
co-sharers of the mahil, transferred the mahil by condition:sl sale for a term of
years, possession of the makdl being delivered to the conditinnal vendee. The
mortgage-debt not having been paid within sueh term, the conditional vendee
applied, a5 against the fambarddcs, for foreclosure, and the mortgage having been
foreclosed sued all the co-sharers including the lambardars for possession of the
nahdl, allegisg that the lambardirs had acted in the matter of the conditional sale,
not only for themselves, but as agenis of the other co-sharers. Held that, inas-
much ss the other co-sharers had not either expressly or by implication avihorised
the lambardars to enter into the particalar contract represented by the eondiiional
gale, and as they had not ratified such contract, they were not bonad by the con-
ditional sale and foreclosure.

TuE facts of this case are sufficlently stated for the purposes
of this report in the order of the High Court remanding the case
for the trial of the issues set out in the order.

Maulvi Mehdi Hasan and Shaikh 2fuula Bakhsh, for the
appellant.

Munshi Sukh Ram, for the respondent.

The Court (Srusrr, C.J., and OupFIELD, .) made the fol-
lowing

OrDER 0F REmaND.~The plaintiff sues to obtain possession of

the entire mauza after foreelosure of a conditional sale made by
a deed of 13th April, 187L. This deed was ezecuted by the

* Qcennd Appeal, No. 1202 of 1879, from a decree of G: R.C. Williame, Hsq.,
Deputy Commissioner of Jhdnsi, dated the 2nl September, 1879, affirming =
decreo of J. J, MoLean, Bsq , Assistant Commissioner of Jhinsi, dated the 20th
May, 1679,
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lambardarz of the mauza, and it is alleged they acted on the authori-
ty of the other co-sharers whom they represented as lambardars, and
the consideration of the conditional sale was a sum of Rs. 525
borrawed to pay off arvears of revenue due on the whole mauza by
all the co-gharers. By the terms of the deec interest had to be
paid at two per cent. per mensem on the sum of Rs. 525 borrowed,
and the conditional vendee was put into possession of the mauza,
and it was stipulated that the conditional vendors should be respon-
sible for losses, Accounts weve to be adjusted at the close of each
vear, aud any surplus profits were to go to satisfy the interest and
the principal debt; and in the event of there being a loss, and of
the conilitional vendor having to make it good, the amount of such
loss was to be added to the principal debt ; and in the event of the
whole delit with interest not being satisfied within five years, the
conditional sale should become absolute. On this deed the plain-
tift, afrer taking proceedings to foreclose, has sued all the co-sharers
for possessien.  The defence of the co-sharers other than the three
lambarddrs is that they ad no knowledge of the deed in question,
gave no authority to the lambardérs to enter into any contract of
conditional sale, and are not bound by the deed, and that notices
of foreclosure were not served on them according to law, and that
no accounts were made up as required by the deed. The Court
of first instance held that, although the deficiency of revenue
and the means taken to supply that deficiency must have been
matter of interest to all, and although the eo-sharers to a certain
extent supported the action of the lambarddrs by allowing
plaintiff to bave the usufruct of the village and made no objection
during eight years of his tenure, yet that it is not proved that they
were aware of the terms of the mortgage, or accepted the stipulation
of conditional sale, or were consulted by the lambardérs when they
executed the deed, and it holds the deed in consequence not bind-
ing on them. It finds that acconnts were properly audited, and
inclines to hold that notice to be legally effective should have been
seryed on ol the co-sharers. The first Comrt decreed in favour
of plaintiff for the actual shares in the mauza owned by the Jam-
bardirs, This decree has been affirmed by the lower appellate
Court, birg_it appears to us that the decision is defective and
unsatisfactory™and the case should be remanded,
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The ounly point decided by the lower appellate Court is whether
the eo-sharers other than the lambardirs were parties to the mort-
gage-decd, and on this point all that the Judge says is:—* I decide
it adversely to the plaintifi-appellant, because, although there may
be reason to suspect after the mortgage-deed had been executed
the other co-sharers may lave become cognizant of ihe transaction,
there is no trustworthy evidence to show that they were parties
to it, the decd itself being altogether silent on the subject. Indeed,
the careless and perfunctory nature of the proceedings on mutation
of names, when the plaintift-appellant’s name was entered as mort-
gagee of the whole estate bears out the contention of the other
co-sharers that the lambardars acled on their own responsibility
without reference to them.” Now, it is pot disputed that the
co-sharers other than the lambarddrs were not parties to the deed,
in the sense that their names are not eatered in the deed, but the
point is whether they were parties to the transaction as being
represenied by the lambardars who had their authority to make
the contract in question. On this point the finding of the lower
appellate Court is cntirely obscure and indistinet. The first poiut
to be determined is whether the lambardirs had the exprsss
authority of the co-sharers to make the particular contract
represented in the deed, or a general and full authority to make
any and every arrangement necessary for the purpose of obtaining
money to pay arrears of revenue; if they had such authority
their act will be binding on the co-sharers, But thore is another
question which the lower appellate Court has altogether ignored.
It should be ascertained if the co-sharers became fully aware of
the terms of the deed after its execution, particularly the terms
as to the rate of interest and condition of foreclosure, accepted
those terms and took benefit under them, for in thal case they
could not now repudiate the deed, although the deed may have
been executed without their authority. In deciding these questions
due consideration should be given to the admitted facts that the
money was borrowed to pay a debt of revenue due by all the
co-sharers, that the deed was witnessed by the patwéri of the
village and was registered, and that the mortgages was put in
~ possession under its terms of the whole estate and remained in
possession for cight years, We remand the case for trial of the
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is<ues indicated, and also of athird issue whether any debt remained
unsatisfied at the end of the year of grace and allow ten days for
objections.

The lower appellate Court (Mr. G. Adams) found on the first
issue, viz., © Whether the lambardars had the express authority of
the co-sharevs to make the particular contract represented in the
deed, or a general or full authority to make any and every arrange-
ment necessary for the puarpose of ebtaining money to pay arrears
ol revenue ;” that “it was on the whole improbable that the lam-
bardérs should have had such authority as was specified in ths issuc,
and there was certainly net evidence to show that they had such
authority.” On the second issue, tiz., “ Whether the eo-shurers
became fully aware of the terms of the deed after its execution,
particalarly the terms as to the rate of interest and condition
for foreclosure, and accepted those terms and took benefit there~
under,” the lower appetlate Court found as follows :—‘“ As to these
points there is no evidence of value. The co-sharers certainly
assented to the mortgage, but whether beforo or after execution of
the deed is not shown. The rate of interest is common in this
distriet, and they may very probably have been aware of'it, thouoh
from what I know of the carelessness of the people of this district
with regand to the incarring of debt, I think it quite possible that
many of the ec-sharers may never have concerned themselves 2s to
the terms of the deed. In the absencs of evidence I must find that
thie co-sharers did nct become fielly aware of the terms of thoe deed
after its execution, Iu deciding the above issues I have fully
considered the facts neted by the High Cowrt, viz., the reason
for which the debt was inearved, the witnessing of the deed by the
patwirly ifs registration, and the swrrender of possession to the
mortgagee. All these, however, are of much less weight than they
would be regarding a village in one of the long=settled districts.
Here joint respounsibility, though it exists, has very seldom been
enforced, and iz bat imperfectly understood by the people, while

Joint action by a large body of co-proprietors is very rare. The
witnessing of the deed by the patwiri and its registration do not, in
my opinion, tend in any degree to show that the co-sharers aceepted -
the terms of the condilional sule.  The guict surrender of possession
lo the morigages is very intelligible, The vo-sharers could easily
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be made to understand that in case of failure in payment of arrears
of reveaue they would be completely ejected from possession by
Government, and would therefors be perfectly ready to admit
possession by a mortgagee, which for the time being would leave
them in very much the same position as before. Reckless as they
are in all matters concerning debt, they may have for o time
found little to object to in the possession of the village by the
mortgagee. They held their flelds as before and paid even less
to him than they had before paid to Government. Thers is,
however, nothing to show that they ever became fully aware of the
terms of the conditional sale until the mortgagee proceeded to
foreclose.”  On the third issue, viz., “ Whether any debt remained
unsatisfied at the end of the year of grace,” the lower appellate
Court found that the debt was not satisfied at the end of thai period.

On the return of these findings the High Court (Svuart, C. J,,
and OrprixLy, J.), accepting them and disallowiug the objections
taken thereto by the appellant, dismissed the appeal.

APPELLATE CRIMINAL.

Before Mr. Justice Straight,
BEMPRESS OF INDIA o SITA RAM RAL

Abotmeat of Thefl—Recziving stalen propariy—sJoint undivided findw fumily—
det XLV of 1860 (Pe al Code), sz, 379, 411,

A Rindn, intending to separate himself from his family, emigrated to Demes
para as o coolie. After an absence of thirty years he returned to his family,
bringing with him morey and other moveable property which he had acquired in
Denserara by manual labowr as 4 coolie.  Ou his return to his family he lived 1n
commensality with it, but he did not teert such property as joint family property

but as his own property. Held, that such property was his sole property, and

his brother was not a jolnt owner of it, and could properly be convicted of theft
in respect of it

1t i3 irregular-to convies wnd punish a person for abetment of theft, and at the
same time to convict and puaish him for receiving the stolen property. .

Iy 1879 one Tunsi returned from Demerara to hisnative village
in the Ballia district, after an absence of thirty years, bringing
‘with him property, consisting chiefly of Government carrency
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