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not exprossly said by whom an appeal may be preferred ; but it may 1880

reasonably be assumed that any party to the suit in which a 3 23A Siv

decree is passed may, if dissatisfied with it, appeal from it. 8. 577 .
refers to the judgment in appeal from original decrees, and ol

enacts that it may be for confirming, varying, or reversing “ the
decree against which the appeal is made,” and applies under s. 587
to judgments in appeal from appellate decrees. Hence also it is
inferrible that the parties who are allowed to appeal are those who
may desire that a decree should be varied or reversed.

In the case before us the plaintiff’s suit for pre-emption was dis-
missed by the lower Courts; and the defendants-appellants here are
not desirous that the decree dismissing the suit should be varied or
reversed. What they complain of is a finding in the judgments of the
lower Courts as to the validity of a sale in respect of which the
claim to pre-emption was advanced. The appellate Court could
not in disposing of the appeal vary or reverse the decree dismissing
the suit so as to make a decree declaratory of the validity of the
sale in question. I conclude therefore that neither was the appeal
preferred to the lower appellate Court nor is the appeal preferred
to this Court admissible.

The finding which is the subject of the appeal is, I conceive, a
finding between the plaintiff and the defendants in the suit, and not
between the defendant-vendor and the defendants-vendees, who are
not now litigating, and would not bar an adjudication of the matter
in issue between them in a suit brought by the latter for the estab-
lishment of the validity of the sale-deed.

I would accordingly answer the question referred to us in the
negative.

Before Sir Robert Stuart, Ki,, Chief Justice, Mr. Justice Pearson, Mr, Justice 1880
Oldfield, and Mr, Justice Siraight. August 12

[ ———

HIMMAT SINGH axp orners (PramTirrs) v, SEWA RAM (Derenpant.)*

Act VIIL of 1871 (Registration Act), s. 17, cl. (2)~ Registration—Mortgage— Suit
on unregistered bond charging immoveable property.

The obligor of a bond bearing date the 20th January, 1873, agreed to pay the
obligee Rs, 80, together with interest on that amount at the rate of Rs 2 per cent.

* Second Appeal, No. 97 of 1880, from a decree of G. M. Gardner, Esq., Judge
of Agra, dated the 25th June, 1879, reversing a decree of Syed Muair-ud-din, Mun-

aif of Jalesar, dated the 15th April, 1879.
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per month, between the 2nd Awil, 1874, and the It May, 1874, and hypothecated
immoveable property as collateral security for such payment, On the 15th Feb-
ruary, 1879, the obligee sued the obligor on the bond to recover Rs. 106-5-0, being
the principal amount and interest, from the hypotheeated property. Held by the
majority of the Full Bench (Szuarnt, C. J., dissenting), that, for the purposc of
registration, the value of the right assigned by the bond to the obligee in the
property should be estimated by the amount sceured for ceriain by the hypothe-
eation, and, that amount exceeding Ks. 100, the bond should have been registered,

Per Stuant, C. J—That, for that purpose, the value of that vight should be

estimated by the principal amount of the bond, and, that amouni being under

Rs. 100, the bond did not reguire to be registered. Nanabin Lakshman v. Anant

Habaji (1) and Nurasuyye Chetti v, Guruvappe Cheiti (2) followed,

Per Pransoy, J., OLdrieip, J., and Stralent, J.—That a suit on a bond for

money charged thereby on immovcable property must, where the bond is not
admissible in evidence because it is unregistered, fail.

TrE plaintiffs in this suit claimed Re. 196-8-0 on a bond dated
the 20th January, 1873, being RBs. 80, the principal amount of the
bond, and Rs. 116-8-0, intcrest on that amount from the 20th
January, 1873, to the 15th February, 1879, the date of suit, at the
rate of two rupees per cent, per month. They prayed that the
amount claimed might be recovered from the property hypo-
thecated in the bond. The plaintiffs were the legal representatives
of the original obligee of the bond. The bend, which was not
registered, was in these terms :—#“ 1, Sewa Ram (defendant), son of
Balli Singh, do hereby declarethat Rs. 80, half of which is Rs. 40,
as per detail below, (““ Received in cash, Rs. 50: Due on previous
account, Bs. 307), ave due by me o Thakur Gajan Singh: I
agree and record that I shall pay the said amount with interest at
the rate of rupees two per cent. per mensem in the month of Bai-
sakh Sambat 1930 (corresponding with the period between the 2nd
April, 1874 and the 1st May, 1874) : that T have pledged and hypo-
thecated my one-fourth share in the patti of Madho Singhe....cens
evnnnnees e antil the said amonnt has been paid : and that
I shall not transfer the same to any one else: hence this bond.”
The Conrt of first instance gave the plaintiffs a decree. On appeal
the defendant contended that the bond required to be registered
under Act VIIT of 1871, and not being registered was not admis-

sible in evidence. The lower appellate Court held that the boud

(1) L L. ., 2 Bom., 252, (@) I L R, 1 Mad,, 378,
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required to be registered under s. 17 of that Aet, as it operated to
crecte an interest of the value of upwards of Rs. 100 in immoveable
proparty, and being unregistered was not admissible in evidence ;
and dismissed the suit.

The plaintiff appealed to the High Court, contending that the
bond did not require registration ; and that as the bond had been
admitted in evidence by the Court of first instance without objection,
and that Court had decided the suit on the merits, the lower appel-
late Court was not competent to reverse the decision of the Court
of first instance on a ground which did not affect the decision of
the suit on the merits. The Division Bench before which the
appeal came for hearing (PEARSON, J., and OLDFIELD, J.,) referred
the case to the I'ull Bench for decision.

Munshi Hanuman Prasad, for the appellants.

The Junior Government Pleader (Babu Dwarka Nath Banarji),
for the respondent.

The following judgments were delivered by the Full Bench:

Stuart, C. J.—This case came originally before a Division Bench,
consisting of Pearson, J., and Oldfield, J., and they have referred it
to the Full Court. The material question to be determined in the
case is whether the bond sued on was one in regard to which regis-
tration was compulsory or optional. The bond which is dated 20th
January, 1873, is in these terms: —(After setting out the bond, the
judgment continued): The bond thus secured two principal sums
amounting to Rs. 80, with interest at the rate of two rupees per cent,
per mensem, all of which the defendant agreed to repay in Baisakh
Sambat 1930, or more correctly 1928. DBut the question we have
now to decide is, not what was the whole sum which might
be recovered in the month of Baisakh Sambat 1930 or 1928, or
any other particular time, but what must be taken to be the value
for the purpose of registration, and according to the true intent
and meaning of the present Registration Act III of 1877, s. 17,
by which itis provided that the documents of the nature of this
bond shall be registered, if the property to which they relate is of
the value of Rs. 100 and upwards.
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This question appears to have received much consideration by
the High Courts of Madras and Bombay ; but there bas been at
the same time what I might almost call a course of decision in this
Court, but directly in conflict with rulings of the other two Courts
I have named ; those Courtsholding that nothing but the principal
sum acknowledged and secured by the bond ought to be considered
as the value within the meaning of the registration law, and that
the interest stipulated ought not to be taken into account for that
parpose.  This Court has, however, in many cases ruled the con-
trary, holding that at least the interest to be paid within a certain
time mentioned in the boud may, for the puarpose of determining
the question whether the instrament must be registered or mot,
be taken into aceount and added to the principal sum, contrary
however, to the opinion, as I shall presently show, of Sir Walter
Morgan, my predecessor in this Court, and lately the Chief Justice
of Madras; and I may add that I myself have always entertained
serions donbts on the subject.

After much consideration and study of the present and former
Registration Acts and of the ralings to which I have referred, ¥
have come to the conclusion that the »atio desidend: hitherto
adopted by this Court is wrong, and that the legal principle recog-
nised and applied by the Judges of the High Courts of Madras and
Bombay is right. In a recent case before Oldfield, J., and myself,
Basant Lal v. Tapeshri Rai (1), 1 gave expression to the doubts
1 entertained of the soundness of the course of decision in this
Court, remarking that L had a very strong impression that the
reasoning of the Bombay Judges, and pavticularly of the Chief
Justice, was to be preferred. Since giving my judgment in that
case I have anxiously considered the law on this subject and the
several decisions of the Madras and Bombay Courts and of this
Court, and the doubts o which I gave espression in the case
referred to have been fully confirmed in my mind; and I am now
clearly of opinion that the principle of decision hitherto recogrised
and applied by this Court has been mistaken, and that we would
be well advised in following the Madras and Bombay rulfngs.
There were two cases in particular referrad to at the hearing of

(1) See ante, p. 1.
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this reference, one by the Madras Court—Nurasyma Cheiti v,
Guruvappa Chetti (1), and the other by the Bombay Court— Nana-
bin Lakshinan v. Anant Babaji (3). T may notice the Bombav cnze
first asit is the first in poinf of date. The jwlgment i that
case was delivered by Westropp, C. J., and in the courss of his
remarks he expressed his dissent from a ruling of this Conrt ( 2,
by which it was held that the sum secured by the bond there was
Rs. 99 plus Rs. 6 interest, and it was observed in the judgment
of this Court that  this was the least sum that could have Leen
recovered under the instrament.” The report of that case does not
state the terms of the bond, but I find that it stipulated for the
repayment of the principal sum of Rs. 99 with interest at the rate
of Rs. 2 per cent. per mensem, and the time of payment is indicated
thus : “payment to be made in Sambat 1928 This mention of
the time of payment would appear to have been made the founda-
tion for the remark by this Court that the Rs. 9Y plus Rs. 6 for
interest “was the least sam that could be recovered under the
instrament.”” It now appears to me that this cbservation was
altogether mistaken. The Rs. 99 might have heen repaid long
before, and indeed before any intevest had acerued, for the stipula-
tion that the payment was to be made in Sambat 1928 meant
nothing more than that that payment was then expected, and if
not then made the bond-holder would be entitled to recover. In
his remarks on that case Sir Michael Westropp, €. J., exphins
the principle on which his Court has acted in such cases, and
his exposition appears to me so clear and forcible that I quote
what he says at length : ~“The registration value was there gauged
(he is speaking of the ruling of this Court), not by what the mort-
gagor received from the mortgagee as cousideration for granting
the alleged mortgage, but by what the Court regarded as the
minimam sum which the mortgagee could have recovered under
it. In this Court, however, in considering whether a mortgage is
of the value of Rs. 100 or upwards, the value of ‘the right, title,
or interest’ created by the mortgage has always been estimated
by the.amount of the principle money thereby securcd : that beiny
assumed to be the sum received by the mortgagor as consideration

(1) I, L. R, 1 Msd,, 378 (8) Tn Duarshan Singh v. Hanwartie,
(2) L L. B, 2 Bom,, 353 L LR, 1Al 214
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for making the grant by way of mortgage, or,so to speak, the
purchase-money of the mortgage. When it is necessary to deter-
mine whether an instrument, other than o deed of gift, purports
or operates to create, &, any right, title, or interest, of the value
of RBs. 100 or upwards, to or in immoveable property, the test of
value which we adopt is the consideration stated in the instrument,
whether it be oue of sale or mortgage, to be given to the grantor,
and not either the minimum or masimum, or other benefit which
may tesalt from the transaction to the grantee whethor he bo
vendoe or mortgagee. There arve reported cases in which the
High Court of Calcutta[ Rokinee Debia v. Shib Clunder Chatierjes
(1) ] and this Court [ Vasudev Moreshvar Gunpule vo Rama Babaji
Dange (2), Satra Kamnaji v. Vishram (3)] have ruled that the pur-
chascemoney mentioned in a deed of sale must be regarded as show-
ing the value of the interest conveyed, for the purpose of deter-
mining whether or not the registration is compulsory. The cir-
cumstance that there is nothing in the terms of the Registration
Acts to impose upon the Courts the duty of instituling any inquiry,
as to the actual value of au interest in immoveable property affected
by an unregistered instrument, previously to the admission of that
instrument in evidence, and the many and great inconveniences
and difficulties which would attend upon such an inquiry, are cloarly
pointed ont in the judgments of Ainslie and Loch, JJ., in the
first mentioned of those cases. There is naught in those Acts to
suggest that there should be one mode of ascertaining the value in
the case of deeds of sale, and another for testing the valuo in the
case of a deed of mortgage, or of rent charge, or of annuity, or
ereating or conveying any other minor interest in, or charge or in-
cumbrance upon, immoveable property. 'Wedo not know any good
reason for making such a distinetion, and can perceive many for
refraining from its introduction. If the necessity for registration of a
mortgage is to be ascertained, not by the consideration given by the
mortgagee for it, but by the actual value of the fransaction
to the mortgagee, the test would, at the time of making the
contract and when the parties would most need to know whether
the mortgage must be registered, be wholly impracticable if the

(1) 15 W. B, 5
(

»

53, {2) 11 Bom. IL C, B., 140
3) L I. R, 2 Bom,, 97.
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interest, or profits in licu of interest, receivable by the martgagea 1880
is to form onc of the elements of value. The rate of intorest =~
ooeae

might, of eonrse, and usually would be then fixed, but the amount  Swven
of it could only be known when the mortgage was redeemed or SEWf‘R.a‘u
foreclosed. The time of redemption or foreclosure would depend
on the pleasure or convenience of the parties or of one of them.
Why should the first three or six months’ interest, morely becanse
it is specially noticed in the mortgage, be taken into account more
than any subsequent intercst receivable by the mortgagee? If
the mortgagee he not entitled to interest under ths mortgage,
and the stipulation be that, in lieu thereof, he is to enter into oceu-
pation of the land and to cultivate it, and retain the profits arising
from the cultivation, how, at the date of the contract, could the
actual value of the mortgage to the mortgagee be ascertained?
These are amongst the gronnds upon which rests the practice,
which has uniformly prevailed here, of estimating the value of o
mortgage, as well under Act XVI of 1864, Act XX of 1866, and
Act VIII of 1871, by the amount of the principal money lent, and
tvithout any regard to the duration of the relation of mortgagor
and mortgagee, orto the rate or continuance of the interest payable.
Had we put a different construction on s. 13 of Act XVI of 1864,
8. 17 of Act XX of 1866 or s. 17 of Act VIII of 1871, we should,
we think, have converted those enactments info so many traps for
the unwary, which could not have been the intention of the Indian
Legislature. The words ‘orin futare’, which occur in the two
last-mentioned enactments, have reference, as we think, fo estates
in remainder or in reversion in immoveable property, or to estates
otherwise deferred in enjoyment, and not to interest payable in
future on principal moneys lent on the security of immoveabls
property.”’

The ease decided by the Madras Court— Narasayya Chetti v.
Guruwappa Chetti ( 1)--is also a singularly clear anthority in favour
of the same interpretations of the Registration Law. There the
bond was for Rs. 95, to be paid ¢ within December; 1873, in default
to pay an increased quantity of grain and interest on the cash at the
rate of 2} per cent. per month,” One of the defendants contended

M) I I By, 1 Mad,, 878.
2z
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that the debt thas calenlated was more than Rs. 100, and the bond
not being registered was mot receivable in evidence. This objec-
tion was disallowed both by the Munsif and District Judge. In
appeal to the High Court, Morgan, C. J., delivered the following
judgment:—* It is not too much to say of laws like the Registration
and Stamp laws that, unless somo simple and definite rule explains
in what cases ducuments must be registered and stamped, the greatest
confosion aud hardship may avise. In the case of the stamp laws
both in England and here it is settled that it is the sum itself and not
interest, accretions, and so forth, ¢ that must guide the sum actually
due at the time of taking the security, and not any sum to become
due in future for the use of the money.’—Pruessing v. Ing (1). This
is the convenient rule, and the language of the Stamp Acts makes it
clear. The Registration Act may by its terms cause more difficulty.
The words ¢ present or future, vested or contingent,” to my mind, point,
net to the ralue or its ascertainment, but to the right or interest in
the land which is to be ereated as a security. The security may be
one that will arise in future. The person giving it may have in
the land no present vested right. If the charge or interest created
is of a value less than Rs. 100, registration is needless. No doubt
in many cases, as in this case, the land cannot be freed and restored
to the proprietor until various increments and the principal sumg are
paid; but for registration purposes a future contingent value ig
useless. The ach of registering must be done at onee, but it is
impossible beforehand to say what charge may ultimately have to
be borne. The valwe of the present interest should determine.
We might perhaps distinguish the decisions, but if possible it is
niore convenient in such a matter to have a broad rule,

Kindersley, J., agreed with the Chief Justice, and for very
excellent reasons. He said: “In the present case the value secured
payable at the periods appointed does not amount to Rs. 100, but
in default of payment a fine in grain and interest became payable
at certain rates. The amount of such fine would depend on the
amount of the crop, and it was impossible at the time of exeoution
%o say how much, if anything, would become due on this account
or on account of interest. I therefore agree that those uncertain

(1) 4 B.and Ald,, 204
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amounts ought not to be considered in calculating for the purposes
of the Registration Act the amount secured by the instrument,”

The deliberate and candid consideration whieh I have given to
these views, even if we had nothing else to go upon, has affected
my mind so strougly that Ifeel unable either to resist them or the
reasoning by which they were arrived at. But I have further to
observe that the mere mention in the bond of time or date for
repayment, and for interest in the meantime, is simply an arrange-
meunt for the convenience of both parties, and is not of the essence of
the contract ; the legal meaning being that payment may be made
at any date within the time mentioned, and when that expired, then
the bond-holder would have a right to sue. In favor of this view
the Madras case, and especially the reasoning of Kindersley, J.,
specially applies.‘ On this subject tou it 13 not irrelevant to refer
tos. 9 of the General Stamp Act XVIII of 1869, by which it is
provided that interest payable under any instrument shall not have
the effect of increasing the duty chargeabls on such instrument.
The same law is enacted by s. 23 of the present Stamp Act I of 1879,
the principal sum being the sole test under these Stamp Aects; and
why there should be a different estimate when the value isto be rec-
koned for the purpose of registration it is not easy to understand.
And there is another consideration which s. 17 of the Registration
Act has suggested to me, and it i this, that the value of the interest
“to create, declare, assign, limit, or ewtinguish,” must be one and
the same under all those conditions; in other words, that the right
created, declared, assigned, or limited, is intended to be the same
extent and value as that eatinguished, and in registering an instru-
ment which extinguishes a right you cannot, from the very nature
of the case, be supposed at the time of registration to enlarge the
right, title, or interest, so extinguished, by such an addition to the
principal sum as that of intevest or other increment. And this
must therefore be the measure of the limit for the purpose of
registration, when the right is one created, declared, or assigned,
for it is obvious that such a right in measure aud extent must be
the same as that extinguished, and not one more favored as to
value. Thus the value on all grounds for the purpose of registra-
tion must, according to the true meaning of the Registration Act,

16
1880

Himarar |
Sixen

e, )

Sewa Rawm.



166
1850

Hiusap
Sivegir
Vo

! Buwys Ran,

THE INDIAN LAW REPORTS, [VOL. 111,

be considered to be the principal sum and nothing else. Then
there is the argument of convenience in favour of the Madras and
Bombay rulings, and which finds so large a place in the Mad-
ras case to which I have referred, and the reasonableness of which
T think cannot be disputed, Sir W. Morgan, C. J., resting his
judgment almost solely upon it. Ou such a subject indeed as the
value of the right or interest referred to in s. 17, parties holding such
instroments shouid not be tronbled with any doubts or difficulties
respecting the terms of the instrument, or with calculations as to
interest, and the principal sum relating to the right created, &c., or
extinguished can be the only certain criterion. To say the least, the
law latterly laid down by this Court must be allowed to be doubt~
ful, and that being so, the argument on the score of convenience
ought to prevail. Therefore, while regretting I can no longer main-
tain the rulings of this Court on the question raised by this refer-
euce, I am bound to give expression to the conscientious conviction
I have formed, and to answer this reference by expressing my

' opinion that the bond which was the subject of the suit did not

require registration and ought to have been received in evidence.

Pranson, J. (OroFieLp, of., concurring'.—This is a suit for
recovery of the amount dae under a bond, dated 20th Junuary,
1873, from the property therein hypothecated. By the terms of
the bond the defendant agreed to pay the sum of Rs. 80, then owed
by bim, with intercst at two per cent. per mensem, at the end of
fifteen months. The first Court decreed the claim. Tho lower
appellate Court reversed its decision on the ground that the bond,
being unregistered, is inadmissible in evidence.

The queations raised by the appeal are (i) whethor the Tegis-
tration of the bond was compulsory, and (ii) whether, after it had
been admitted in evidenes by the first Court, the lower appellate

-Court was competent, on the ground of its inadmissibility, to re-

verse the first Court’s decree,

For the determination of the first question it is necessary to
decido whether the bond purports or operates to create, declare,
assign, limit, or extinguish, whether in present or in future, any
right, title, or interest, whether vested or contingent, of ong
hundled rupecs and upwards to or in immoveable property.
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The bond, if it does not evpressly purport, at least operates to
assign the executant’s right, title, and interest in the property hypo-
thecated to the ereditor until payment of Ks. 80 with interest af
the rate of two per cent. per mensem. The amount due on the
date on which payment was claimable was in excess of Rs. 100,
The value of the right assigned may be fairly estimated at the
amount secured for certain by the hypothecation, The registration
of the bond was therefore obligatory. In this view of the matter,
it is unnceessary to diseuss particularly the terms “in present or
in future” and “vested or contingent,” farther than to remurk
that the latter words plainly refor to the nature of the right
ereated, declared, assigned, limited, or extinguished by the instru-
ment, while the former refer to the time of its operation; and
that in the present case the right assigned was a vested right, and
that the assignment was made on the date of the bond in suit.

For the determination of the second question it is necessary
to decide whether the ground on which the lower appellate Court
roversed the first Court’s decree did or did not affect the decision
of the suit on the merits. . The contention of the appellant implies
that, even if the bond be rejected as inadmissible in evidence, the
decree of the first Court could have been maintained. But that
contention cannot succeed, The snit is brought on the basis of
the bond, and in the absence of the bond must fail.  We would dis-
miss the appeal with costs.

StraleET, J.—In answer to this reference, I would say that
the bond in question appears to me to be av instrument creating
and declaring the right, title, and interest of a mortgagee in im~
moveable property of the value of Rs. 100 and upwards. Though
the principal sum recited in it is only Rs. 80, its terms virtually
amount to a promise certain to pay Rs. 105 on the 1st May, 1874,
and until that date, or default in payment made thereon, the obligee
could make no demand. So far therefore as he was concerned,
the hypothecation was intended to secure Rs. 80 principal, and
Rs. 25 interest ; and he, at the time of the execution of the bond,
acquired the right, title, and interest of a mortgagee in immoveabl®
property of the value of Bs. 100 aud upwards, that is, actually and
for eertain to the extent of Rs, 105, and prospectively for so much
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more as might become dne and payable by the obligor after the
1st May, 1874, by subsequent default, For the purposes of the
obligee the bond could only be evidence of a transaction affecting
property to the extent of Rs. 103, because his right to enforee lien
was suspended until that amount had become due from the obligor.
Meanwhile the obligor must be taken to have charged his immove-
able property with the sum of Rs. 105, and thus to have created in
the obligee the right, title, and interest of a mortgagee of the value
of Rs. 100 and upwards. In short, lookiug at the bond itself, as
evidencing the intention of the parties, the conclusion appears to
me irresistible, that the transaction Detween them, so far as it
related to the creation of a charge on immoveable property, wwas of
a character that required the document recording it to be regis-
tered. Upon the other question I would say that, as the suit was
brought upon the bond, and the bond is inadmissible in evidence
for want of registration, the plaintifi’s claim entively {ailed, and the
Jower appellate Court xightly so held.

Appeal dismissed,

CIVIL JURISDICTION.

Before Mr. Justice Oldficld and Mr. Justice Straight.

Is mae Marrer oF Tap Prrirrony of NASIR EHAN (Dersnpant) v
EARAMAT KHAN (Praistirr).*

Suit for Fruit upon Trees—Suil for compensation for the wrongful iaking of Fruit
upon Trees—Immoveadle Proporty—Moveable Property—=Suit cognizablein Smatl
Cause Court—Act X1 of 1865 (Mufassil Small Couse Courts), s, 6—Act 111 of
1877 (Registration Act), 8. 3.

When the damage or demand does not exceed in amount or value the sum of
five hundred rupees, a suit for the fruib upon trees, or damages in lieu thereof, is a
suit cognizable in & Mufagsil Court of Small Cause, the fruit upon trees not being
immoveable property, but being moveable property, within the meaning of 5. 6 of
Act XTI of 1865.

Tr1s was an application to the High Court for the exercise of
its powers of revision under s. 622 of Act X of 1877, It appeared

*® \p‘l!\‘\
of nn ovdur of
1880,

iion No. 50B. of 1880, under s. 622 of Act X of 1877, for revision
i, .\, Harrison, Esq., Judge of Farukhabad, dated the 30th March,




