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no right in the presence of the neaver heirs of Nand Lal. The
Judge has affirmed the decree of the Court of first instance which
decreed the claim on the ground that Nand Lal, as the son of
Chotey Lal’s daughter, did not succeed as fall owner of the property,
but had only a life-interest, and in the same way his widew Inda
took only a life-interest, and at their death the heirs will be the
plaintiffs, the gotrqja-sapindas of Chotey Lial; and the Judue mads
no finding as to the factum of the will in favour of Inda by Nand
Lal, or the genuineness of the deed of gift by Tnda in faveur of the
appellant, it being nanecessary to do so on his finding that Nand Lal
and Inda had bui limited interests and no power to make such
bequests.

The Courts below have, however, erred in holding that Nand
Lal had only o limited inferest. On the contrary, as ths son of
. Chotey Lal's daughter, he took the inheritance as full owner; and
on his death the suceession would pass to his heirs and not to the
heir of his maternal grandfather Chotey Lal.—Mitakshara, Chap.
ii,s. 2, v. 63 and Mayne’s Hindu Law. If therefore there are any
heirs of Nand Lal alive among his gotraje-sapindas, that is, related
to him through his father, as appellant asserts, they will havea
preferential right of succession over plaintiff, who in that case cannot
maintain the suit. We direct the Judge to try the issune indicated,
and if he finds that there are no such gotraja-sapindas of Nand TLal
alive, he will further try the issues in respect of the genuineness
and validity of the allsged testamentary bequest by Nand Tal in
favour of [nda and of the gift by the latter in favour of the appellant.
We remand the case accordingly, and allow ten days for objections
to be preferred to it.

Cause remanded.

Before Mr. Justice Pearson and Mr, Jusiice Oldficld,
NARAIN DAS (Jupexexr-pestor) ¢. LACHMAN SINGH (DECREE-HOLDER).?
‘ Pre-emption—Ezccution of Conditional decree,

The decree of the origiual Court in a suit to enforce a right of pre-emption, dated
the 18th February, 1879, directed that, on ihe deposit of the purchase-money

* Sceond Appeal, No. 44 of 1880, from au ovder of F. E. Elliot, Esq.s Judge of
Mainpuci, deted the 28th April, 1880, afirming an order of Mirza Abid All Beg,
Subordivate Judge of Mainpuri, dated the 6th March, 1830,
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within one month of the date on which the decree became final, the decree-holder
(plaintiff) should obtain posscasion of the property in suit, and that, if the decree-
holder failed to make such deposit within such period, the decree should become
nulland void. The veadee (defendant) preferred an appeal from this decroe,which
the appellate Court, on the vendee’s application, struck off on the 18th September,
1879, [Meld that, assuming that the order of the appellate Court, by reason thab
it did not award costs to the deeree-hiolder (respondent), might have been made
the subject of a second appeal to the High Court, inasmuch as the decree of the
18th February, 1879, could not have been atfected by the result of such an appeal,
that decree becanie final on the 18th September, 1879, when the appeal from it
was withdrawn and struck off, and not on the expiry of one month and ninety
days from the date of the appellate Court’s order of the 18th September, 1879,

TrE decrce in this case bearing date the 18th February, 1879,
was made in a suit to enforce a right of pre-emption in respect
of certain property. It directed that on the payment of the pur-
chase-money into cowrt within one month of the date of the deéreo
becoming final, the plaintiff should obtain possession of the pros
perty, and that if the plaintiff failed to pay the purchase-money
into court within the time fixed the decree should become null and
void. The purchaser preferved an appeal from this decree which
he subsequently abandoned before notice of the appeal had been
served upon the respondent (pre-emptor) under an application,
dated the 17th September, 1879. Iu that application he prayed
that the appeal might be struck off, as the decree-holder (pre-
emptor) had not up to that date paid the purchase-money into
court and the decree had therefore become null and void. On the
18th September, 1879, the appellate Court ordered “ that the case
be struck off.” - On the 16th December, 1879, the deores-holder
applied for the execution of the decree. Ho stated in Lis applica-
tion as follows : — The decree was passed on the 18th February,
1879, and directed that the plaintift should obtain possession by
depositing Rs. 1,475-11-0, the pre-emption amount, within one
month from the date of the decree becoming final: subsequently
an appeal was preferred by the vendee, and the 3Gth of September
was fixed for hearing: the plaintiff-respondent filed a vakilat-
néma on the Ist September, 1879 : the appellant made an applica-
tion on the 18th September, 1879, to the appellate Court, without
the knowledge and information of the respondent, to the effect
that owing to the default of payment of the pre-emption amount
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by the plaintiff the decree has become nnll and void, and that the
appeal be struck off : that accordingly the ease was ‘s‘mwk off, but
the respondent had no notice of this proceeding 1 he came to kuow
of it on the 1st December, 187¢ computing the term from the
date of the decision of the appellate Court he deposits Rs, 1,475-11-0,
and prays that he be put in possession.” The Court executing the
decreo directed, as regards the purchase-money, thut, as the Guoy-
ernment treasury had closed for the day, the decree-holder shonld
produce the purchase-money at the next sitting of the Court. The
purchase-money was eventually paid into Court on the 3rd Janu-
ary, 1830. The judgment-debtor objected.to the execution of the
decrec on the ground that the purchase-money bad not been depom
sited within the time fixed by the decree, and the decree therefore
had become null and void. The Court held that the purchase-money
had been deposited within time, its reascns for so holding being as
follows :—~“ The Court iz of opinion that it has undoubtedly been
so deposited, becanse the decision of the Court cannot become final
until after expiry of the period for second appeal, which is ninety
days, or until the disposal of the second appeul, if it be preferred.
The mouey has been deposited within one month after expiry of
ninety days. If the first appeal had not been preferred on the park
of defendant the money ought to have been paid within one month
after expiry of thirty days, but an appeal having been preferred,
the case becomes different.”” On appeal by the jadgment-debtor
the lower appellate Court affirmed the order of the Court of first
jnstance on the following grounds:—* The whole question turns
upon whether there wus any right of special appeal against the
ovder striking off the appellant’s suit or not. It appears that,
although no notice had been issued to the respondent at the appel-
lant’s instance in the appeal in question, the former filed a vakalat-
néma and thus incurred costs which were not awardedto him., An
appeal can lie as to costs, thus the respondent could appeal. The
appeal is dismissed with costs.”

On second appeal to the High Court the jndgment-debtor con-
tended (i) “ that, when the decree-holder did not deposit s con-
sideration-money within one month from the date of the decision
becoming final, the decree has become inoperative ; (i) that the

1:

1339

Narax L
¥

Lavusia

Biniu,



anars Dasg
N v
Laveaay

v BINGH.

THE INDIAN LAW REPORTS. [Vor1. IL

decision of the lower Court to the effect that, if the money be paid
within one mounth from the date of the expiration of the time
allowed for appeal, the payment is to be considered to have been
made within time is not covrect; (iii) and that, when the appeal
was not decided by the Court but the appellant withdrew it him-
self, it is improper to rule that the deoision did not become final
1ill the expiration of the period allowed for appeal.”

Munshi Harman Prasad and Babu Oprokash Chandar Mu-
karji, for the appellant.

Pandit Ajudhic Nuth and Munshi Kashi Prasad, for the res-
pondent.

The jodgment of the Court (Pranso¥, J., and Ouprierp, J.,)
was delivered by

Pravsox, J.—In our opinion the Subordinate Judge’s decree
dated 18ih February, 1879, became final on the 18th September
following, when the appeal preferred to the Zila Judge from it by
the vendee was withdrawn and struck off. The reason assigned
by the lower appellate Court for thinking otherwise, viz., that the
decree-holder might have preferred a special appeal to this Court
in respect of his costs which were not awarded to him by the order
of the 18th September, 1879, appears to us to be bad: for an order
striking off an appeal at the request of the appellant was not an
order linble to special appeal, and, even if il could have been made
ihe sulject of appeal, it is obvious that the decree of the 18th
February, 1879, in so far as it related to the substance of
the suit, the right of pre-emption and the amount of the sale-price
could not have been affected by the result of such an appeal.
We must, therefore, rule that the sale-price deposited on the 3rd
January last was not deposited within the time allowed by the
decree, and cannot be accepted ; and that the decree-holder is not
entitled to be put or maintained in possession of the property the
subject of the sale, which should be restored to the vendee.
Accordingly we decree the appeal with costs by reversal of the
order of the lower Courts and allow the ohjection of the judgment-
debtor-vendee.

Appeal allowed,



