
no riglit ia  the presence of the nearer heirs of Kami Lai. Tlio 
eJiidge has affirmed the decree of the Coiirfc of first instiUice which ’ 
decreed the claim on the ground that JTand Lai, as the sou of '
Chotey Lai’s daughter, did not succeed as full owner of tlie propertj', i S lS .  
but had only a life-interest, and in the same way his widow luJa 
took only a life-interest^ and at their death the heirs will be tlio 
plaintiffs, the gotraja-sapindas of Chotey Lai; and the Jiidiie made 
no finding as to the factum  of the will in fayoiir of luda hv Kaiid 
Lai, or the genuineness of tlie deed of gift by Jnda in favour o f the 
appellant, it being unnecessary to do so on hisiintling that Naiid Lai 
and Inda had but limited interests and no power to make such 
bequests.

The Courts below have, howeyer, erred in holding that Kind 
Lai had only a limited interest. On the contrary, as the son of 
Chotey Lai’s daughter, ha took the inheritance as full owner; and 
on his death the succession would pass to his heirs and not to the 
heir of his maternal grandfather Chotey Lai.— Mifcakshara, Cliap. 
ii, s. 2j V. 6 ; and Mayne’s Hindu Law. I f  therefore there are any 
heirs of IlJand Lai alive among his gotraja-sapindas, that is, related 
to him through his father, as appellant asserts, they will have a 
preferential right of succession over plaintiff, who in that ease cannot 
maintain the suit. We direct the Judge to try the issue indicated, 
and if he finds that there are no such gotraja-sapindas of Nand Lai 
alive, he will further try the issues in respect of the genuineness 
and validity of the alleged testamentary bequest by Nand Ijal in 
favour of fnda and of the gift by the latter in favour of the appellant.
W e remand the case accordingly, and allow ten days for objections 
io be preferred to it.-

Came remanded.
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Before M r, Justice Pearson and M r. Justice Oldfield.

N AR AIN  DAS (Judgsiej^t-dbbxor) v. LACHMaN SXNQH (Deckeb-holdbb),* ^

Pre-tmpiion~-Exicution o f  Oondiiional decree.

Tlie decree of the original Court in a suit to enforce a right of pre«emptioo,3flted 
the 18th E'e'bruary, 1879, directed that, on the deposit of the purchase-'iaoaey

* ScL'Oiid Appeal, No. 44 o f 1880, from an onlfir o f F. E. Elliot, Jnd.cre o f 
M;tiiipuf!, (i,aed ihfl 2Sih April, ISSO, afflraiing- un order o f .\Jii’za At'ivl Aiv 
Suburdiuiitc Judge Maicpuri, dated the 6th Marcli,



1880 within one month o f tlie date on ivliicli the decree became final, the decree-hoMei’ 
(plaintiff) should obtain pos3cssion of the property in, suit, and that, if the dccvee- 

^ u iN  D.\s holder failed to make such deposit within sncli period, the decree should become
wmiAN null and void. The rendee (defendant) preferred an appeal from  this decrae,\vhic!i
>1NGH the appellate Court, on the vendee’ s application, struck off on the 18th September,
' 1879. Held  thiit, assuming that the order of the appellate Courf, h y  reason that

it did not award costs to the decree-holder (rcspondent)j might have been made 
the subject of a second appeal to the High Court, inasmuch as the decree o f the 
18th li'ebmary, 1879, could not have been affected by the result o.f such an appeal, 
that decree bocanio final on the IStli September, 1879, when the appeal from it 
was withdrawn and struck off, and noton  the espiry o f one month and ninety 
days from the date o f the appellate Court’s order o f the 18th September, 1879.

T h e  decree in tin's case bearing date the IStli February, 1879, 
was made in a suit to enforce a right of pre-emption in respect 
of certain property. Ifc directed that on the payment of the pur-- 
c h a s e -m o o e y  into court within one month of tlie date of the decree 
b e co m in o ; final, the phiintifF should obtain possession of the pro-» 
pertv, and that if the plaintiff failed to pay the purchase-monoy 
into court within the time fixed the decree should become null and 
void. The purchaser preferred an appeal from this decree which 
he subsequently abandoned before notice of the appeal had been 
served, upon, the respondent (pre-emptor) under an application, 
dated the 17th September, 1879, In that application he prayed 
that the appeal mif^ht be struck off, as the decree-holder (pre- 
emptor) had not up to that date paid the purchase-money into 
court and the decree had therefore become null and void. On the 
18th September, 1879, the appellate Court ordered “  that the case 
be struck off.”  On the 16th December, 1879, the dearee-holder 
applied for the execution of the decree. He stated in his applica­
tion as fo llow s^ ^ T h e decree was passed on the 18th February, 
1879, and directed that the plaintiS should obtain possession by 
depositing Rs. 1,475-11-0, the pre-emption amount, within one 
month from the date of the decree becoming final; subsequently 
an appeal was preferred by the vendee, and the 30th of September 
was fixed for hearing: the plaintiff-respondent filed a vakalat- 
iiania on the 1st September, 1879 : the appellant made an applica­
tion on the 18th September, 1879, to the appellate Court, without 
the knowledge and information of the respondent, to the effect 
that owing to the default of payment of the pre-emption amount
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by tlio plaintiff tlie decree lias become null and void, nnd tlmt ilie 
appeal be struck o f f : tliat accordingly the case was struck off, but “ 3—  
the respondent had no notice of this proceeding : he came to know ^
of it on the 1st December, 18711; computing the term from the 
date o f the decision o f the appellate Court he deposits R.s. 1,475-11^0, 
and prays tliat he be put in possession.'* The Court executinrr the 
decree directed, as regards the purchase-motiey, that̂  as the Gov­
ernment treasury ha(3 closed for the day, the decree-hohler should 
produce the purchase-nioney at the next sitting of the Court. The 
purchftse-monoy was eventually paid into Court on the 3rd Janu­
ary, 1880. The judgment-debtor objected, to the execution of the 
decree on the ground that the purchase-money had not been depo­
sited within the time fixed by the decree, and the decree therefor© 
had become nail and void. The Court held that the purehase-money 
had been deposited withiu time, its reasons for so holding being as 
follows The Court is of opinion that it has undoubtedly been 
so deposited, because the decision of the Court canuot become final 
until after expiry of the period for second appeal, which is ninety 
da3 ŝ, or until the disposal of the second appeal, if it be preferred.
The money has been deposited within one month after expiry o f 
ninety days. If the fi,rst appeal had not been preferred on the part 
of defendant the money ought to have been paid within one month 
after ex'pirv’- o f thirty daj's, but an appeal having been preferred, 
the case becomes different.”  On appeal by the jadgmenfc-debtor 
th® lower appellate Court affirmed the order of the Court of first 
instance on the following grounds : — The whole question tarns 
upon whether there was any right of special appeal against the 
order striking off the appellant’s suit or not. Ifc appears that, 
although no notice had been issued to the respondent at the appel­
lant’s instance in the appeal in question, the former filed a vakalat- 
naina and thus incurred costs which were not awarded to him. Aa 
appeal can lie as to costs, thus the respondent could appeal. The 
appeal is dismissed with costs.”

On second appeal to the High Court the iudgmont-dobfor con­
tended (i) “  that, when the decree-holder did uoi: dejjo.sil.. iJif? con- 
sideration-money within one month from the date o f the decision 
becoming final, the decree has become inoperative ; (ii) that the
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isso decision of tlie lower Court to tbe effect that, if  the money be paid
"7^  ■\Tithiii one moath from tha date o f the expiration of the time

fA.n\iN U a s  ^
: « allowed for appeal, the payment is to be considered to haye been
1 bingu." made within time is not correct | (iii) and that, when the appeal

was not decided by the Court but the appellant withdrew it him­
self, it is improper to rule that the decision did not become final 
till the expiration of the period allowed for appeal.”

Munshi Jlannrnan Prasad and Babu Opvokasli Cliandar M u- 
karji, for the appellant.

Pandit AjndJiia Nath and Munshi Kashi Prasad, for the res­
pondent.

Tlift jnrlgnicni of the Court (Pea.iisoNj J., and Oldfield , J.,)
was delirerod by

PjaiiSON, J .~ In  our opinion the Subordinate Judge’s decre© 
dated ISili February, 1879, beosnne final on the 18th Septembexr 
following, when the appeal preferred to the Zila Judge from it by 
the vendee was withdrawn and struck off. The reason assigned 
by the lower appellate Court for thinking otherwise, viz., that th® 
decree-liolder might have preferred a special appeal to this Court 
in respect of his costs which \vere not awarded to him by the order 
of the 18th September, 1879, appears to us to be bad : for an order 
striking ofi’ an appeal at the request of the appellant was not an 
order liable to special appeal, and, even if it could have been, mada 
the subject of appeal, it is obvious that the decree of the 18fch 
I'ebruary, 1879, in so far as it related to the substance o f 
the suit, the right of pre-emption and the amount of tli& sale-price 
could not have been affected by the repult of such an appeal. 
W e must, therefore, rule that the sale-price deposited on the 3rd 
January last was not deposited within the time allowed by the 
decree, and cannot be accepted; and that the decree-holder is not 
entitled to be put or maintained in possession, o f the property the 
subject of the sale, which should be restored to the vendee. 
Accordingly we decree the appeal with costs by reversal of the 
order of the lower Courts and allow the objection of the judgment- 
debtor-vondoe.

Appeal allowed.
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