
money was required for immoral purposes, or that defendants bad 
notice of the fact. Under such circumstances the plaintifts are 
not in a position to succeed in their suit. We decree the appeal 
and reverse the decree of the lower appellate Court and restore 
that of the first Court which dismissed tlie suit with all costs.

Appeal allowed.
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Befure M r, Justice Pearmn.

E M P B E S S  O f  I S D I A  v. G U R D U  a n d  a k oth ee .

O m m o u  to prepare charge-^Jcquiiial—Dincharge—lie v im l o f  F rm cuU on-^  

A ct X  o f  1873 (Criminal Procedure Code), ss. 216, 220, 208.

A  Magistrate tried and acquitted a person accused of an offence withont pre
paring in writing a charge against him. iHucli omission did not occasioa m j  
failure of justice. Beld, witb reference to s. 216 of Act X  of 1872, Explanation I, 
that sueh omission did not invalidate the order of acquittal of sutih person &ni 
render such order equivalent to an order af discharge, and such order ‘was a bar 
to the revival of the prosecution of snoh person for the same offence.

T h is  was an application to the High Court for the revision, 
nuder s. 297 of Act X  of 1872, of the order of Mr. J. Kennedy, 
Magistrate of the Ghazipur District, dated the 3rd June, 1880, con- 
•victing the petitioners of theft, an offence punishable under s. 379 
of the Indian Penal Code, and sentencing them to rigorous impri
sonment for four months. The petitioners were originally accused 
of the theft before a Magistrate subordinate to Mr. J. Kennedy. 
The Subordinate Magistrate, after taking the evidcnc© of the -wit
nesses for the prosecution and for the defence, on the 22nd April,
1880, wifchoiit having prepared in writing a charge agaiast the 
petitioners, determined the case in their favor. He concluded Hs 
judgment in the case in these terms:— “ I  find the accused, Garda 
and Birju, not guilty, and hereby acquit them.”  The Bistrfci 
Magistrate, being of opinion that the Subordinate Magistrate ha^ 
misappreciated the evidence against the petitioners, re-instituted 
proceedings against them, and, on the 3rd June, 1B80, convicted 
them of the theft. In his judgment the District Magistrate
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expressed Lis opinion tbat the order of the Subordinate Magistrate 
was not, with rofei-ence to s. 220 of Act X  of 1872, an order of 
acquittal, but an order o f discharge, iuasmuch as the Subordinate 
Magistrate liad omitted to prepare in writing a charge against the 
petitioners : and that such order, therefore, did not bar the revival 
o f the prosecution o f the petitioners.

The-grounds on which revision was sought were that the omis
sion o f the Subordinate Magistrate to prepare in writing a charge 
against the petitioners did not invalidate his order o f acquittal, and 
that, as the petitioners had been previously acquitted o f the tlieft 
by a competent Magistrate, the Magistrate o f the District had no 
jurisdiction to try them again for that oifeuce.

Mr. Colvin, for the petitioner.

The / iinior Government Pleader (Babu Dwarka NaiJi Banaiji), 
for the Crown.

P e a e s o n , J.— Thu proceedings o f the Officiating Magistrate of 
the District are altogether unwarrantable. The basis of them was an 
application made to him under s. 298, Aot X  o f 1872; but under the 
provisions thereof, i f  he was of opinion that the Deputy Magisti-ate’s 
judgment or order was contrary to law, or that the punishment 
awarded by that officer was too severe or inadequate, the proper 
course was to report the proceedings for the orders o f the High 
Court. But that section does not authorize the Magistrate himself 
to set aside the sentence of a subordinate Court, or recognize as a 
ground o f interference a difference o f opinion as to the value o f the 
evidence recorded in the ease.

The Officiating Magistrate is also wrong in holding that the 
accused had not been acquitted by the Deputy Magistrate on the 
charge on which he has tried them. The Deputy Magistrate’s 
judgment o f the 22nd April last concludes with these words ; — ‘ ‘ I  
find the accused Gurdn and Birju not guilty and hereby acquit 
them.”  The Magistrate, in advertence to the Explanation given 
under s. 220 o f the Code wherein it is said that ‘ ' i f  no charge is 
drawn up, there can be no judgment of acquittal or conviction,”  
holds the Deputy MagistraL^^s judgment not to be a legally valid 
judgment o f acquittal, because uo charge was drawn up in the
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ca'.e disposed o f by the latter. But the rule that, i f  no charge is 
drawn up, there can be no judgment of acquittal or conviction, is 
subject to the exception o f cases provided for in Explanation I  to 
s. 216 o f the Code. That Explanation is that the omission to pre
pare a charge shall not invalidaf) a charge, if in the opinion o f the 
Court of appeal or revision, no failure o f justice has been occa- 
isioned thereby. In the case decided by  the Deputy Magisti'ate, 
although a charge may not have been formally drawn up, the accused 
were called upon to answer to the charge preferred against them by 
the complainants. There is no pretence for saying that any failure 
of justice was occasioned by tlw omission to draw up a formal 
charge; nor was that the ground on which the application under 
s. 298 was preferred to the Officiating Magistrate, or on which be 
proceeded to retry the accused. The alleged misappreciation o f 
cvidencc by the Deputy Magistrate was the ground o f the Officiating 
Magistrate’s proceedings. Those proceedings being illegal by 
reason o f the previous acquittal o f the accused on the same charge 
■are hereby cancelled, the sentence passed by the Officiating Magis
trate on the petitioners is annulled, and their immediate release is 
ordered.
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APPELLATE CIVIL.

Before M r. Justice Pearson and M r. Justice Oldfield.

AM AB N ATH , G uaubian  op  LACH M I N A R A IN , a m iror (P la in t i fp ) ,  v .
T H A K U R  D AS AKn others (D efendants).*

Suit for specific moveable Property or for compensation — CourUfees—"  Multifarious 
Suit”— Act V II o f 1B70 (Court Fees Act), s. f , cl. i, and s. 17.

A , to wTiom a certificate of adminietration in respect of the property of a 
minor hail been granted in succession to B, whosB certificate had been revoked, 
sued B  claiming the delirery of speciflc moveable property of variou» kiada 
belonging to the minor, which had been intrusted to B  and B  detained, or ths 
value of each kind of property as compensation in case of non-delivcry. Held 
that the suit did not embrace ‘ ‘ distinct subjects” within the meaning of s. 17 of 
the Court Fees Act, 1870, and the court-fees payable in respect of the plaint in 
the suit should be computed, under cl. i, s. 7 of that Act, according to the total 
value of the claim.

* i'irst Appeal, Nn. 64 of 1880, from a decree of Maulri Nasiv Ali Khan, Sub
ordinate Judge of Baharanpur, dated the SOtli January, 1880.
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