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FULL BENCH. Jnin ■_*.!

Before S ir  Robert S tuart, K t , C h ie f Justice, Mv. Justice Pearson, Mr. Justice  
Oldfield, and M r. J ia tice  S ira iy ld .

R A J B A H A D U R  (Plaintiff) r. BIRMH.A S W G tl (Defkxd.o t )*

Jurisdiction  o f  C ivil and R e v e n u e  Courts — Act X .V H I  o f  1373 {N .-W . P. Rent 
A ct), ss. JrJ:, 9 S —Landholder and TenutU — lies jud lca ia  — imprjvemanis' bij Tuivint
—  We.ll.

A  suit in which the matter in dispute is whether a landholder is entitled to 
<2cmoli.sh a well consfrucfced by :i ttiiuiat is not one cugiiizable in the Kerenae 
Courts but in the Civil Courts.

The decision o f a Revenue Court, iu a, suit by a landholder ag:iinst h tenant 
under s. 9u(5) ot A ct X V lI I  o f 1373 for the ejoccuia.it o f the tenant on the ground 
o f raiseondiiet in constructing; a well, that the tenant could  not be ejected fr(un 

'h is  holding without compensation bein<j given to him for  hi.s outlay in constrnct- 
ing it, is not a deteraiination o f the liindhalder's right to demolish the wefi 

having been constructed by a person not having a right to construct it, and 
consequently such a decision is not a bar to a suit by the landholder ia the Civil 
Court for  the dem olition o f the well as having been .so constructed.

S. 44 o f  A ct  X V III  o f 1873 implicitly authorizes tenants o f all classes to 
construct wells fo r  the improvement o f the liuid held by them, and therefore, 
where a well couai.rncted by a tenant benefits the land held by him, a snit by the 
landholder iu the Civil Court for its deniolition as liiiving been made without his 
consent is not ujaintainabic.

T h e  plaintiff, a landholder, instituted tlie present suit against 
the defendant, his tenant, in tlie Court o f  the Mansif o f  Fateh- 
pur, on the 4th J u lj, 1878, claiming that the defendant might be 
restrained from constriieting a well upon the land occupied by 
h im ; that the materials for constructing the well might be re­
moved from the land, and the land restored to its former condi­
t ion ; and that Rs. 10 might he awarded to him us compensation j 
claiming on the ground that the defendant was wrongfully cons­
tructing the well without his consent. The defendant set up as a 
defence to the suit that the well had been actually constructed 
before the suit was brought, and for that reason should be allowed 
to remain ; that the well had been constructed with the consent 
o f  the plaintiff’s agent, and the land wa.g not injured by it.̂

* Second Appeal, No. 211 of 1880, from a decree of J. H. Prinsep, Bstj., Judge 
of Ciiwnpore, dated the 11th December, 1879, aflirming a decree oi Faadil ICasfci 
iN’aiain, Muusif of Fateiipur, dated the 4th September, 187S.
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construction but was benefited and improved thereby; and 
that the suit was not cognizable in the Cinl Courts but in the 
Revenue Courts, it appeared tlmt the plaintiff had formerly ap­
plied to the Revenue Court, under s. 93 of Aet X V III  of 1873, fur 
the ejectment of the defendant on the ground that he had commit- 
ted a breach of the conditions of his tenancy in building the well 
without the plaintiff’s consent. This anplication was refused by 
the Revenue Court on the *Uh June, 1878, on the ground that the 
defendant had improved the land by the construction of the well, 
and under s. 44 of Act XVIIT  of 1873 could not be ejected with- 
out payment of compensation. The Munsif held that the present 
suit was cognizable in the Civil Courts, and dismissed it for reasons 
which it is not material to state. Ou appeal by the plaintiff the 
District Judge affirmed the decree of the Munsif on the ground, 
amoiigst others, that the matter in dispute was res judicata, with re­
ference to the decision of the Reveuue Court of the 6 th June, 1878, 
The material portitm of the District Judge’s decision was as 
follows: The case is really the same as that already disposed
o f by the Revenue Court, The present suit does not seek to set 
aside that order, and the order being passed by a Court competent 
to do so, must be held to be binding to the effect that defendant 
cannot be dispossessed, and the well dug by him must be con­
sidered to be a work effected for the iui})rovement of the land in 
his possession. What plaintiff fears is that he will have to pay 
compeDsation in a larger amount than is agreeable to him, before he 
can turn his tenant out. Defendant is shown to be a tenant with 
rights of occupancy in respect of the land on which the well is built. 
He had proceeded to dig to some depth into the ground and had 
incurred an outlay of more than Rs. 59, as reported by the peshkar 
of the tahsil in the revenue suit, before his landlord tried to stop 
him in his act. I f  any tenant has the power to dig a well for the 
improvement of his cultivation, as I  conceive he has by the text of s. 
44, Act X V III  o f 1873, and to receive compensation therefor 
before he can bo evicted, it stands to reason the landlord is 
barred relief in the form now put, in his suing to have the well duo- 
up and destroyed. He or his agent should have taken earlier 
measures by way of an injunction to stop the construction of the 
■well before his tenant had incurred much time and outlay upon it.



The permission o f the agent is said to have been given to tlie 
tenant, and though this is denied by both the landlord and his agent, 
they must stand by their own laches in not representing the cause 
sooner. He has his remedy against his *teuanfc, by enhancing his EraMHi
rent for the land improved. I  decline to interfere, and dismiss the 
appeal with costs.”

On appeal by the plaintiff to the High Court it was contended 
on his behalf that the matter in dispute was not judicata^ and 
that, unless the defendant proved that he had constructed the well 
with the plaintiff’s consent, he was liable to the plaintiff’s claim.
The Division Bench (  P e a r s o n , J., and O L D iiE r^ D , J.,) befortj which 
the appeal came, on the loth June, 1880, referred it to the J'ull 
Bench for disposal,

Munshi JFIanuman Prasad, for the appellant.

The Senior Government Pleader (Lala Juala Prasad) and Lala 
Lcdta Prasad, for the respondent.

The following judgments were delivered by the Full Bon ĵh :

PeA-ESON, j .  ( O l d f i e l d , J., and S tra igh t, tT., concurring).— The 
first point for consideration is whether this suit is barred by s. 453,
Act X V III  of 1873. I hold it to be not so barred, for 4he matter 
in dispute is w'hether the plaintiff is entitled to demolish the well 
constructed by the defendant, and that is not a matter in respect of 
which a suit could be brought in the Revenue Court,

The next question is whether the suit is barred because the 
matter in dispute is a reŝ  judicata, in reference to the Revenue 
Court’s decision in the former suit brought under cl. (5), s. 93 o f the 
Eent Aet, by the plaintiff for the ejectment of the defendant 
on the ground of misconduct in constructing the well, and I 
answer the question in the negative. The decision that the tenant 
could not be ejected from his holding without compensation being 
given to him for his outlay in constructing tlu) well does not 
determine the plaintiff's right to demolish the well as having been 
constructed by a person not having a right to consi.ruet it. I f tho 
lower appellate Court has meant to rule that the suit is barred by
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îsso |ii0 decision above mentioned, the first ground o f appeal must be
- allowed to be valid.

But as regards tlie merits o f the case, la m  o f opinion that s. 
44 of the Rent Act implicit! v authorizes tenants of all classes to 

’ constrnct wells for the improvement of the land held by them, and
it is not pretended thaG the well constructed by the defendant is 
not calculated to benefit the land. The plaintiff’s suit therefore 
fails and has been properly dismissed. I  would dismiss the appeal 
M'ith costs.

S tu a r t , 0 . J.— Mr. Justice Pearson has prepared a judgment 
in this reference which I have perused and considered, and in 
which I entirely concur, both as regards the order he propose.9 

and the reasons he assigns for that conclusion.

Appeal dismissed.
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ISSO Before Sir Robert Stuari, Kt., Chief Juxtice, Mr. Justice Pearson, Air, Juslict
OldfieUi, and Ur. /m lice SlraiyUt.

' &
BILASO (P la istiff)  v. DINA !^ATH asd oTHEns (Dekekdasts). *

Hindu !-<iw— Mitak'shara— Joint undivided property— Tridoro’s rights— Partition.

A Hindu widow, entitled by the Mitakshara Law to a proportionate share 
■with-sons upou partition of the family estate, can claim such share, iiot only 
<yao!i(i the sous, but as against a-ti. auction-purchaser at the aale in tli^ execution 
(if a decree of the right, tiile, and interest of one of tlie sons ui such estate before 
volimtafj partitiuu.

A certain dwelling-house was originally the ancestral jsroperty o f 
one Beni and his brother Udai. Beni died leaving issue two 
sons, the defendants Lali Mai and Puran Mai, and a widow, the 
plaintiff, the mother o f the defendants Lali Mai and Paran Mai. 
After the death of Beni and of Udai the share of the heir of Udai 
o f the house, viz., one moiety^ was purchased by the defendant 
Dina Nath, who obtained a partition o f  this share. Subsequently 
the defendant Dina Nath purchased the rights and interests o f the 
defendant Pnran Mai in his father’s moiety of the house in the

* Second appeal, No, 105 of 188D, from a decree of Jlaulvi Abdul Qrvyuni Khan, 
Subordinate .Judge of Bareilly, dated the 5th Deeember, 1879, modifying a decree 
of F.indit Indar Narain, Munsif of the city of Bareilly, dated the 26th Aueuht, 
JS79.


