874 THE INDIAN LAW REPORTS, [VOL. xx,

1893  under which it is contended that the Local Government hag Power
“Hamowan Lo frame this rule, is paragraph (¢), viz., *“the cox}stitution of the
Sixa o Bench for conducting trials.” ‘When power is given to provide
Lfr‘ for the constitution of the Bench, we thirk that ordinarily means
Kures {0 provide for the persons who are to comstitute it, that is to'say,
O7ma. what individuels or what classes of individuals, In the oxdinary
acceptation of the term, it has nothing to do with the powers
which that Bench can exercise, and we think it clearly capnot
givo the power sought for in this case, iz, a power to decids g
cage upon evidence taken by other Magistrates. This is not a
question of the constitution of the Bench. It is a question as to
what ave the powers of tho Bench, It is a power which is only
given in an extrome cnse in consequence of the mnecessities of this
country, and is a power the exercise of which may frequently
prejudice an accused person. Such a power would not be given
by implication, and even if it could be, there is nothing in the
words “constitution of the Benoh ” which implies such power.
‘We think that Rule 8 is clearly uitra vires. 'We accordingly set
agide the conviction and direct that the fine, if paid, be refunded

and a new trial held in the cases.

Rule made absolute and conviction guashed,
H.T. H,

ORIGINAL CIVIL.

‘ Bafore Mr. Justice Sale.
1893 Iv e Marrae or BOLYE CHUND DUTT.

July 26, Aprest——Avrrest in evecution of deorse=Civil Procedure Qode (dct XIV of
T 1882), 5. 841—Writ of atlackment—Lrvest and commitment—Releass
—Tnsolvency proceedings—Pirotection order, withdrawal of—Re-arrest

wnder same decree,

The Civil Procedure Code contemplates as immaterial the cireum-
etancos under which a judgmont-debtor imprisoned in execution of a decres *
obtains his release from prison, and there is no power in the Court to order
the arvest of such judgment-deblor a second time under the same decree.
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The Secretary of State for Indie in Council v. Judak (1) followed.
In 1892 a decree was passed in the High Court in favour of
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the defendant in the suit of Bolye Ohund Dutt v. Money Lall MATTER oF

Dutt. In execution of this decrees, and under an order of attach-
ment of the High Court made on the 19th December 1892, the
plaintiff was arrested ab the instance of Money Lall Dutt, and,
after notice, on the 10th January 1893 was committed to prison.
The, plaintiff subsequently filed his petition in insolvency, was
declared an insolvent, and obtained an ad inferim protection order,
and was thereupon on the 24th Januvary 1893 discharged from
-jail. On the 8th April 1893 the hearing in the insolveney came
on before the Court, and al such hearing the discharge of the
plaintiff was postponed for twelve months without protection. On
the 26th July the judgment-creditor took out a fresh writ of
attachment under the same decrce and re-arrested his judgment-
debtor, and on bringing him up before the Court applied for an
order re-committing him to prison.

Mr. T. A. Apcar for the judgment-creditor—The case iz dis-
tinguishable from that of T7e Secretary of State jor India in
Council v. Judeh (1), forin that case the judgment-debtor was

liberated by vcason of the non-attendance of the jailor in Court’

who had brought him up from jail, Judah heing allowed to leave
the witness-box without interference. There is no provision in
the Procedure Code to the effect that a judgment-debtor eannot
be re-arrested, the only case in which he could not be re-arrested
would be on obtaining his discharge under section 341, Ifa
judgment-debtor could not be re-arrested, the effect would be
absurd, asall that a judgment-debtor need do, on heing arrested
and committed, is to file his petition in insolvency, obtain an
ad, interim protection order, and thereonbe absolutely released from
re-arrest and re-commitment under the sume decree. Supposing the
judgment-debtor had escaped from custody, could it be said that
he could mot be re-arrested on the same writ? or supposing he
was rescued, or that the writ which by a rule of this Court ran
only for a month, had expired; what would then be the judgment-
debtor’s position? There is nothing in the Code to show that

(1) L. L. R., 12 Cale,, 6562.
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there is to be only one application for arvest or one application for
attachment of property.

Mr. Sinha for the judgment-debtor—The judgment-dehior
cannot be re-arvested on a fregh warrant under the same deepes
under which he was previously arrested. The case of The Seere.
tary of Slate for Ludia in Councilv. Judah (1) is in point ; Blackbyrn -
v. Stupart (2) and In re Dwarks Lall Mitter (3) are also some-
what in point. The arguments used by Mr. Apear were used in
that case. The tendency of tho Legislature in this country, ss
in England, is to abolish imprisonment for debt. The means by
which tho judgment-debtor obtained his rolense are immaterial.

Sane, §.—This is an application which is made to commit a
judgment-debtor to prison under an order of attachment made by
this Court on the 25th of April 1893. The cireumstanaes, as
appears from the tabular statoment under which that order of
sitachment was made, are ag follow :~Plaintiff was arrested
under an order dated 19th Decomber 1892, after notice to him, and
on the 10th of January 1893 he was committed to prison. Subse-

“quently he applied for the benefit of the Insolvent Act, and on the

24th January he was released from ocustody and obtained an.
‘ad interim protection order. On tho 8th April 1898 the hearing
in the insolvency came on, and the discharge of the plaintiff was.
adjourned for twelve months without protection. The defendant
has inourred costs of execution, a sum of Rs. 48 besides the costs of
the commitment, and tho Sherif’s fecs. The attachment of
this debtor wnder this order is now brought before me on the
application of the judgment-creditor to re-commit him to prison
under the samo decree under which he was committed to prison
on a former occasion. The objection is taken by Mr. Sinha,
on behalf of the judgment-debtor, that the Court, under the
Civil Procedure Code, has no power to make an order for the
arrest of the judgment-debtor a second time under the seme
decree, and he has referred 1o the decision of the learned Chief
Justice in the case of The Seorctary of State for India in Council
v..Judah (1). In that case the head-note runsas follows:—*“A

(1) L L. R, 12 Cale., 662, (2) 2 East, 242,
(3) Bourke, O. C., 109.
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judgment-erediﬁor onae arrested and imprisoned in execution of a
decree cannot, under the Civil Procedure Code, be again arrested
under a fresh writ of attachment on the same decree.”” Mr.
Apcar, who appears on behalf of the judgment-creditor in this
case, points oub that the ciroumstences under which the judg-
ment-debtor in the case of The Secrefary of State for India
in Council v. Judah obtained his releagse are entively different
from the circurmstances under which the judgment-debtor obtained
his release in the present case. It is said that the Judgment-debtor
in the case by the Becretary of State obtained his release by means
ofa defanlt on the part of the plaintiff in not providing for his re-
arvest after the application which he had made to.be declared an
insolvent under the section in the Oivil Procedurs Code had heen
refused. It seems that after the enquiry provided for by the
section of the Civil Procedure Code, which at that time applied to
the High Court, but which does not now apply, the applicstion of
the judgment-dobtor was refused, and thereupon the Advocate-
General, on behalf of the plaintiff, applied for the re-commitment
of the judgment-debtor. The CUourt declined to make the order,
and the result was that in the absence of the bailiff the judgment-
debtor walked out of the Court. Subsequently an application
was made for a fresh order of attachment on the judgment-debtor,
and it was contended on his behalf that there could be no re-arrest
under the same decree.

The learned Chief Justice deals with that axgument in this way.
Heo says:—* Now, what the rights of the plaintiff are with reference
to the existing warrant it is not for me to say. Having regard
to the provisions of section 341 and subsequent sections, T am
dlearly of opinion that the Code only confemplates one arrest, and
if the defendant is to be vemitted to jail, or if he isin custody
now, he is in custody under the original arrest, and he ecan be in
custody under no other.” Then the learned Chief Justice further
down goes on to say that “section 841 provides that a man should
be discharged from prison in various ways ; that is to say, upon the
money being paid, upon the decree being satisfied in full, the
creditor consenting to his relesse, non-payment of the allowance
by the judgment-creditor, ‘the insolvency of the judgment-dehtor,
and the term of his imprisonment having expired. Now all these
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things obviously deal with ono imprisonment only, and one arvest
under gection 254, which is the nrrest to enforce payment of the,

money.”” Then the learned Chief Justice says :—%T am of opinjon
that the defendant having been once arrested, there can bo no other
writ which can issue from this Court. "Whether the party has the
right to re-arrest him under the origimal writ, or what ave those
rights or what his liabilities may be, is a totally different matter,
As I have said befove, I think that this Court, having once granted
an order for the defendant’s arrest, and he having been an'ested
under that order, it is nol open to it to grant another order, and
therefore this application must be refused.” While I fully assent
to tho argument which has been put forward by Mr. Apoar that

a very great difforomeo moy exist as rogards the oiroumstances

under which a judgment-dobtor obtains his release, whether
the circumstances show that it wasby reason of o default on the
paxt of tho judgment-creditor or by reason of his own eonduet, et
T can only read tho observations of tho learned Chief Justice in one
way, and that is that the Civil Proceduro contemplates as immaterial
the oircumstances under which tho judgment-debtor obtains his
release, and that, as a fact, under the Civil Procedure Code, there is

no power whatsoever in tho Court to order a second arrest under

one and. tho same decrec. That, in my opinion, is a fair and plain
construction of the judgmont of the lesrned Chief Justice, and
where & question has concern with the liberty of the subject,I
think I am bound to read it in o way toending rather to & liberal
construction than to a restricted ome. I think, therefore, thatI.
am governed in this mattor by this decision in the case of The
Secretary of State for India in Councid v. Judah, and I must
hold that the Court, having vegard to the section of the Civil
Procedure Codo, has no power to order the arrest of a judgment-
dobtor & second time on the same decrese. Mr. Apcar has very
properly pointed out that the oircumstance under which the.
judgment-debtor in this case oblained his relerse was by reason
of the provisions of tho Insolvency Act (section 18) which
gives the Couwrt power to grant ed inferim protestion under
certain circumstances, and that in this case the judgment-deblory
having obtained his- release by virtue of that section of - the:

- Insolvency Act, the oircumstances do nob fall within the grougd&
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of the decision of the case which has been cited. As I think the
lesrned Chief Justice’s view was that the oivoumstances weve
absolutely immaterial as to whether the discharge was obtained by
default of the judgment-credifor or in any other way whatsoever,
T am unable to give effect to Mr. Apear’s argument. The result
is that the judgment-debtor must be discharged, but I do not
think, under the cireumstances, I shall make any order as to costs.

Application refused.

Attorney for the Plaintiff: Baboo Gokul Chunder Dhur,
Attorneys for the Defendant : Messrs. Besby & Rutter.

T. A, P.

Before Mr. Justice Sale.
Ix 18 Goobs or B, McCOMISKEY, DEoEASED.
Practice==Petition by Administrator-General for Letters of Administras
tion—Prayer for remission f Court fees where estale is of small
value—Rule of High .Court, 697—~TFerification of petition—Ad-
ministrator-GQeneral's Aet (IT of 1874), ss. 12, 16, and 17.

A petition by the Administrator-General for letters of administration
containing a statement as to the value of the estate, followed by a prayer
far the remission of court fees under rule 697 of the Rules of the High
Court (Belechambers’ Rules and Orders, page 278), is sufficiently verified by
the signature of tho Administrator-General in sccordance with section 12
of Act IT of 1874. 'The effect of that Act is todo away with the reguire-
ments of the rule in such a case, so far ag it makes Verzﬁcatmn by affidavit
necessary as to the value of the assets,

In this case a petition was presented on behall of the Admin-
istrator-General for letters of administration to the estate of the
deceased, when a question avose as to the practice for verification
of the value of the estate when acoompanied by s prayer for remis-
sion of court fees. The facts material to the point appear in the
note made by the Registrar, which was as follows :—

“The Administrator-General has presented a petition for letters
of administration, stating that the total value of the estate will not
exoeed Rs. 1,842-3-3, and praying for remission of the fees of
Court under rule 697, Belchembers’ Rules and Oyders, page 278.
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