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o f  it going as it does directly to our jurisdiction to hear this appeal. 
In our opinion, the plaintiflTs suit being o f a nature cognizable b f  a 
Small Cause Court, a second appeal is precluded by s. 58d o f the 
Civil Procedure Code. The preliminary objection must thereforer 
prevail and the appeal will accordingly be dismissed with costs.

Appeal dismissed.

Before M r. Juttke Peafson and M r. Justice OUfidd.

DEBI PUASAD AKD oiaBita (D£rENi>AST3) v. JAFAU A l/t  (P la istw p ;.*

Ifetermination of Title hy Revenue Court—Ees judicata— Estoppel— Act I X  of  1871' 
(^Limitation Act), s. 29 and sch.ii, arts. 14, 15, 118, \i5—Limitation—Suit 
for possession of immoveable property— Suit for a declaration o f  proprie
tary right.

In 186i tho- defendants served a notice upon the plaintiff demanding 
rent for land in his possession fot -which the plisintift had not paid theM 
rent previously. The plaintiff thereupon instituted a suit in the Revenue 
Court contesting his liability to pay rent for such land on the ground that he’ 
tvas tUe proprietor thereof. A  decree was •made in that suit on the 16th August, 
1865, directing the plaintiff to execute a kabuUyat to pay the defendants rent for 
such land at a certain rate. The plaintiff did not appeal from that decree, but- 
from its date until August, 1877, paid the defendants rent for such land. Ow 
the 8ih August, 1877, the pbiintiff instituted the present suit against the defendants- 
in the Civil Court in which he claimed ai declaration of his proprietary right tc  
such land, and to be maintained in possession thereof as proprietor, free from the 
liability to pay rent, and to have the decree of the lievenue Court dated the 16th 
Autfust, 1865, declared null and inoperative. Held that, the plaintiS’s suit in the’ 
Eevenue Court not being one which that Court was competent to entertain, the 
decision in that suit could not be held final on the question of title raised in the 
present suit; that there was nothing in the conduct of the plaintiffi which estop
ped him from instituting the present suit f that the limitation applicable to the- 
present suit was not that provided by avt.118 of sch. ii of Act IX  of 1871, but that 
provided by art. 145 of that schedule, a suit by a person in the possession of land for 
a declaration of proprietary right being substantially a suit for possession of 
immoveable property, and the present suit W'aa therefore within time; and that arts, 
14 and 15 of that schedule were not applicable, there being no decree or order whicb 
the plaintiff was bound to have set aside within one year.

T h e  plaintiff in this suit, who' was in the possession o f twelv© 
tighas twelve biswas of land situate in a village called Sudiapur,

• Second Appeal, No. 1^2 of 1880, from a decree of Rai Makhan Lai, Sub
ordinate Judge of Allahabad, dated the gth December, 1879, affirming a decree of 
Babu Mritonjoy Mukarji, Munsif of Allahabad, dated the 30th March, 1878.
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claimed “  a declaration that he was the proprietor of such land, 8̂80 
to be maintained in proprietary possession thereof, to be protected 
from payment o f rent to the defeiidaaLs in respect thereof, and to 
have a decree, dated the l()th August, 1865, declared null and 
void.”  The defendants were the proprietors o f Sudiapur. The 
land in suit had formerly belonged to one Umrao Mir Khan and 
one Saiyad Mir Khan, and had been confiscated by the Govern* 
meiit in or about the year 1858, and subsequently conferred by the 
Government on the plaintiff in exchange for other land held by him.
In 1864 the plaintiff was served with a notice in writing in which 
the persons represented by the defe ndants claimed rent for the land 
in suit at the rate of Rs. 58-12-0 per annum. On the 8th April,
1864, the plaintiff instituted what purported to be a suit under s.
14 of Act X  of 1859 contesting his liability to pay such rent, 
alleging that he was the proprietor o f the land. On the 16th 
August, 1865, the District Judge, on appeal by the defendants 
from the decision o f the Deputy Collector in such suit, made the 
decree which the plaintiff sought in the present suit to have declared 
null and void. That decree directed the plaintiff to execute and 
deliver to the defendants a IcabuLiyat agreeing to pay rent for the 
land in suit at the rate o f Rs. 35-4-0 per annum. From the date o f 
that decree the plaintiff paid the defendants rent for the land in 
suit at that rate. The present suit was instituted by the plaintiff 
on the 8th August, 1877.

The defendants stated in defence of the suit as follows The 
land in suit is part o f a gai’den measuring forty-two bighas of 
which Umrao Mir Khan and Saiyad Mir Khan were the original 
owners: their rights were confiscated by Government on account o f 
their rebellion : the Government gave the garden and land confis
cated by way of compensation for a garden o f which the plaintiff 
was in possession as a tenant and which the Government appro
priated ; the plaintiff cut down the trees o f the garden and caused 
it to be brought under cultivation : he having converted the garden 
land to agricultural land, the zamindars served him with a notice 
of assessment of rent under Act X  of 1859 : the plaintiff' sued the 
zamindars in the Revenue Court to impeach the propriety and 
legality of the notice and got a decree on the 24th December, 1864:
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1330 on appeal to the Judge a decree was passed in favor o f the zamin-
"ai PxiASAD charging tha land with rent at fls. 3 per b igh a ; the plain- 
’ V. tiff did not appeal specially from the decree of tlie J u d g e : since
v̂BAu LI. plaintiff has regularly paid the rent ciecrc3d agaihst h im ;

the ]and having been charged with rent by a competent Court, no 
fresh suit will lie to contest the plaintiffs liability to pay rent: the 
plaintiff is not now competent to (jlaim to be declared the proprietor 
of the land: the decree of the Judge is not null and void.”

The Court of firat instance gave the plaintiff a decree declaring 
that the plaintiff was the proprietor o f the land in suit, its decision 
being as follows:— “  The suit filed by the plaintiff in the Court of 
the Deputy Collector o f Allahabad was not realiy a suit under s, 14 
of Act S  of 1859. It is not denied by the defendants that the 
plaintiff never before the notice was served on him paid rent for the 
land in dispute. The notice which was served upon the plaintiff 
■was not a notice under s. 13 of that Act. The suit had really for 
its object to establish the plaintiff’s non-liability to pay rent for the 
land on the ground that he and not the xamindars was its proprie
tor. Such being the case, the Revenue Court had no jurisdiction 
to hear it according to the provisions o f any law in force in 1864 
or 1865. The Judge in trying an appeal from a decision of an 
A ct X  Court could not exercise a higher jurisdiction than the 
latter Court. In my humble opinion, the decision o f the Judge o f 
Allahabad, dated the 16th August. 1865, was ultra vires, I  record 
this opinion with due deference to tlie learned Judge who passed it. 
Even assuming that the Judge bad jurisdiction to pass that decision 
in an Act X  suit, it would not be binding on a Civil Court trying 
a question of proprietary title to land between conflicting claimaats. 
It has been held by the Privy Council in Khugnwlee Singh v. 
Hossein B ux Khan (1) that an A ct X  Court is not competent 
to adjudicate on a question of title. The plaintiff, it is ad
mitted, has paid rent since the date o f the decree, but that 
circumstance does not seem to me to have the legal effect o f estop
ping the plaintiff from bringing this suit. It is indirectly admitted 
by the defendants in their written statement that Umrao Mir Khan 
and Saiyad Mir Khan were proprietors of the garden as well as o f

(1) 7 B, L, II,, 673.
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the laud covered by it whicli was confiscated by Government. It 1880 
was decided by the Judge o f Allahabad on the 20th March, 1866, 
in another Act X  suit to which the zamindars o f aiauza Sudiapur 
V. .fo parties, that Umrao Mir Khau and Saiyad Mir Khan were 
i riiprietors of the forty-two bighas o f land of which the property 
in dispute is a part, and that the persons to whom Government 
granted it became its proprietors. This decision of the Judge is 
not conclusive evidence on the question o f proprietary title in a 
civil suit, but it affords some evidence which the defendants vvere 
bouud to rebut, but they failed to do so. The plaintiff therefore is 
the proprietor of the land in dispute, and as he has instituted this 
suit before he had paid rent to the defendants for twelve years, his 
proprietary title has not yet been extinguished. The plaintiff 
is only entitled to a decree declaring him to be the proprietor of 
the laud in dispute.”  On appeal by the defendants the lower 
appellate Court affirmed the decree o f the Court of first instance.

On second appeal by the defendants to the High Court, it was 
contended ou their behalf, intbr alia, that the plaintiff, having 
accepted the position o f tenant, could not dispute the title o f the 
defendants as landholders; that the payment of rent by the plaintiff 
amounted to a waiver o f his right as owner to the land; that the 
plaintiff could not question the validity of the decree of the 1 6th 
August, 1865, having originated the proceedings in which that 
decree was made, and that decree was conclusive as between the 
parties to the present suit; and that the suit was barred by limita
tion.

The Junior Government Pleader (Babu Dwarka Natk Banarji) 
and Pandit Ajudhia Nath, for the appellants.

The Senior Government Pleader (Lala Juala Prasad), Munshi 
Ram Prasad, and Babu Oprokash Chandar Mukarji, for the respon
dent.

The judgment of the High Court ( P earson , J., and O ldfijs’Ld ,
J.,) was delivered by

Old fie ld , J .—The suit is in respect o f a garden,' twelve bighas 
twelve bisvvasj part of land which once belonged to Umrao Mir
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1880 Khan and Saiyad Mir Khan, and which was confiscated by Govern-
I  ment, about 1858 for rebellion. The land ia suit was subsequentlyilil JtKASAD

transferred to plaintiff by Government in exchange for other land. 
It appears that in 1864 defendants, or rather those whom the 
defendants before us represent, served a notice on plaintiff demand
ing rent on the land: plaintiff fil.ed a suit in the Revenue Court to 
contest the demand: this suit was decreed by the Deputy Oollector, 
but on appeal by the defendants in that suit the Judge ordered the 
plaintiff to execute a habuliyat to pay rent, and the rent has been 
paid since that time, 16th August, 1865. The plaintiff instituted 
this suit on the 8 th August, 1877, for a declaration of his right 
as proprietor, free from liability to pay rent to the defendants, and 
to have the proceedings taken in ]864 and 1865 declared null and 
inoperative. The Courts below have decreed the claim. Defendants 
appeal on several grounds :— (i) that the decree o f the Judge in 1865 
is final; (ii) that the plaintiff is estopped from setting up a proprie
tary title; (iii) that the suit is barred by limitation; (iv) that 
plaintiff is in fact a tenant and liable to pay rent; (v^ that he can
not succeed against defendants who are purchasers from those in 
■whose favor the decree in 1865 was made.

The first plea fails. Although the plaintiff in 1864 brought a 
suit in the Revenue Court ostensibly under s. 14, Act X  o f 1859, 
he did not in fact come in acknowledging his tenancy and disputing 
liability to pay rent on any ground on wdiich a suit could be main
tained in the Revenue Court, but on the ground that he was a pro
prietor, and asking for bis right to be established. Such a suit was 
not one which the Revenue Court was competent to entertain, and 
the decision in that suit cannot be held final on the question o f the 
title now in litigation. Nor is the plea of estoppel valid. The 
plaintiff only submitted to what he considered to be a valid order o f  
the Court, and there has been no renunciation of his right in favor 
of defendants, and nothing in his conduct towards defendants, or those 
whom defendants represent, which can estop him in this suit i f  
brought within the term of limitation. All he did was to refrain 
from taking earlier steps to obtain his rights and this was done 
through ignorance of his rights. W e are asked to apply the law o f 
imitation in art. 118, Act I X  o f 1871, the Act ajiplicable to this
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suit; but, we think tlie suit should be governed by art. 145. B y *̂80 
s. 29, “ at the determination of the period hereby limited to any 
pr̂ rson for instituting a suit for possession of any land, iiis right to ^
Kuî h land shall be extinguislied.”  The right may be enforced so 
long as the remedy by suit for possession is not barred, and the law 
of limitation for a suit for possession o f immoveable property should 
"overn the suit for the declaration or enforcement o f the proprie
tary light, the latter being substantially a suit for possession in the 
fullest sense, i. e., holding and dealing with the property as owner.
In this view the Suit is not barred. Nor are we of opinion that 
arts. 14 and 15 apply, there being no decree or order which it was 
incumbent on plaintiff to have set aside within one year. The 
defendants as purchasers are in no better position to defend this 
suit than those from whom they purchased ; the objection on this 
point therefore fails; andvre are shown no grounds for interference 
in second appeal with the finding of the Courts on the question of 
title. The appeal fails and is dismissed with costs.

Appeal dismissed.
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Before M r. Justice. Pearson and Mr. Justice Oldfield. jggg

GAUlU SAHAI AND AN OTiiEB ( p l a i n t i f f s )  » .  RUKKO ( D e f e n d a n t ) . *  ^

Hindu Law—Mitahshara— Inheritance—Females.

According to Mitakshara Law none tu t females expressly named can inherit, 
and the widow of the paternal uncle of a deceased-Hindu, not being so named, is 
therefore not entitled to succeed to his estate.

The facts of this case are sufficiently stated for the purposes of 
this report in the order o f the High Court remanding the case.

Munshi Hanunian Prasad, Pandit Bislmnhhar Nath, and iilir 
Zdhir Eusain, for the appellants.

Pandit Ajudhia JSath and Babu Jogindro Nalh Chaudhri, for 
the respondent.

The order of remand o f the High Court (Pearson, J., and 
O l d f ie l d , J.,) was made by

* First Appeal, No. 83 of 1879, from a decree of Mauivi Sami-uI-Iah KhaD| 
ubordinate Judge of Moraclabad, dated the 24th Juqo, 1879.


