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if he is appointed a manager, it does not appear to me that he
stands in a better or worse position than would a private individual,
nor do I think he could be said to be acting in his * official capacity.”
This difficulty, however, does not arise in the present case. The
Collector of Bijnor is not correctly speaking the manager of the
estate of Chaudhri Ranjit Singh. No minute or order has been
passed by the Court of Wards appointing him to such office, and
he seems simply to be acting, gua Collector, under s. 204 of the
Revenue Act of 1873, as the agent of the Court of Wards. He
therefore retains in the fullest sense his character and position of

Collector and as such is of course a public officer within ss. 2 and
424 of the Civil Progedure Code.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice
Spankie, Mr. Justice Oldfield, and Mr. Justice Straight,

UMR-UN-NISSA (Pramntiry) v. MUHAMMAD YAR KHAN aAND OTHERS
(DEFENDANTS).*

Sutt for possession of Immoveable Property— Adverse Possession—Act XV of 1877
(Limitation Act), sch. ii, art. 144,

7 died in 1861 leaving a zamindari estate, a moicty of which at the time of
his death was in the possession of a mortgagee. On the death of / the defendants
in this suit, who wzre among his heirs, caused their names to be recorded, as his
heirs, as the proprietors of such estate, to the exclusion of tne plaintiff in this suit
who was his remaining heir ; and they appropriated to their own usz continuously
for more than twelve years the profits of the unmortgaged moiety of such estate,
and the malikana paid by the mortgagee of the mortgaged property. In 1877 the
defendants redeemed the mortgage of the mort.aged moiety of such estate
from their own moneys. In 1878 the plaintiff sued for the possessivn of her share
by inheritance of such estate. Held (Spaxiis, J. doubting), with reference to the
mortgaged moiety of such estate, that the possession of the defendants in respect
of such moiety did not become adverse, within the meaning of art.144 of sch ii of
Act XV of 1877, on the death of 7in 1861, but on the redemption of such moiety
in 1877, “adverse possession’’ under that article meaning the same sort of posses-
sion as is claimed, that is to say, in this case, full proprietary possession, which
was not the nature of the possession of the defendants until the redemption of the
mortgage, and the suit therefore, in respect of such moiety, was within time.

TaE plaintiff in this suit claimed possession of 10 biswansis 83
kachwansis of a 24 biswas share of a village called Charra Rafat-

——

* Second Appeal, No. 990 of 1879, from a decree of C. W. Moore, Esq., Judge
of Aligarh, dated the 23rd Juoe, 1879, affirming a decree of Maulvi Farid-ud-din
Ahmad, Subordinate Judge of Aligarh, dated the 14th February, 1870.
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pur, being her share according to the Muhammadan law of in-
heritance of the landed estate of her father, Izzat Khan. The
defendants were the remaining heirs of Izzat Khan, two of them
being his son and daughter, respectively,.and the third defendant
being his widow. Izzat Khan died on the 31st July, 1861, and at the
time of his death a moiety of his 2} Liswas share was under mort-
gage and in the possession of the mortgagee. In 1877 the defen-
dants redeemed the mortgage of this moiety. The present suit
was instituted on the 11th September, 1878, The plaintiff alleged
in her plaint that “the mortgaged moiety of the 24 biswas share
came into the possession of the defendants on redemption of the
mortgage ; that on the death of Izzat Khan she with the defendants
came into possession and enjoyment of the inmortgaged moiety ;
but from 1282 fasli (Sept. 1874—Sept. 1875) the defendants dis-
continued paying her her share of the profits ; and hence she sued
for possession of her share of the estate.”” The plaintiff also
claimed mesne profits from 1283 to 1285 fasli,

The defendants set up as a defence to the suit, amongst other
things, that it was barred by limitation. They stated as follows :
¢ The plaintiff’s sait is barred by limitation: lzzat Khan died on
the 31st July, 1861, and the defendants took possession of all the
property left by him : the plaintiff neither got possession nor did
she in any way enjoy the profits of the property left by Tzzat Khan”’,

The Court of first instance held that the suit was barred by
limitation, the material portion of its decision being as follows : —
“ On the first issue the Court finds that, when the plaintiff’s suit
for possession of the property left by her father Izzat Khan has
been instituted in Court after twelve years from the date of the
death of her father, her suit is clearly barred by limitation; and
this bar cannot in any way be removed without proof of one of
the two following points :—(i) That after the death of Izzat Khan
the plaintiff continued to mess and livée jointly with her mother
and brother till 1282 fasli, as she did in his lifetime, and enjoyed
the profits of the property left by her father jointly with them : (ii)
That she continued to receive her legal share- of the profits of the
paternal estate privatelw Now the Court has to observe whethor
the plaintiff bas proved cither of the points above set forth by
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sufficient and good evidence or not. After & mature and careful
consideration of all the facts of the case and the evidence, the
Court is decidedlv of opinion that she has not done so. No docu-
mentary evidence is on the record to prove and corrchorate the
fact that she continued to live and mess jointly with her brother
and mother, or that she continued fo receive her legal share of the
profits of the paternal estate. The oral evidence adduced on her
part is intended to support the first point, and if this evidence he
admitted, it must also be accepted that the plaintiff has been mess-
ing and living jointly with the defendants within twelve years,
But the oral evidence is so worthless and false that the Court can
give no credence whatever t0 iteeeeerien..... Ceeretieacaneeena, It was
argued that, even if the plaintiff failed to substantiate the facts
which would have removed the bar of limitation, still ber claim for
possession of her share of the mor‘tgaged 1} biswas must be decreed,
inasmuch as it had been mortgaged by Izzat Khan, and it was
in 1284 fasli (1877) that the said share was redeemed from mort-
gage and came into the possession of the defendants, and that
counting from the date of the defendants’ possession, this suit wasg
within the period of twelve years.. But the Court cannot attach so
much weight 1o this argument as ihe plaintiff’s counsel wishes it
to believe it possesses. In the opinion of the Conrt, the plaintiff’s
cause of action in respect of this 11 biswas also arose at the time
when the defendants caused their names to be entered in respect
thereof in the column of proprietors, enjoyed the malitana dues
that were paid on account of that share, and began o pay the
mortgage-money thereon from the income of their unniortgaged
11 biswa share, and it is a2 admitted fact that more than twelve years
have passed since.” On appeal by the plaintiff the lower appellate
Court reversed the decision of the Court of first instance on the
guestion of limitation, and remanded the case for the trial of the
issues, amongst others, “Was the mortgage redeemed entirely from
the income of the 1} biswas not mortgaged : if hot, how mueh of
the money required to redeem the mortgage was paid from the
private resources of the defendants”. The material portion of the
lower appellate Court’s decision was as follows:  ““ The lower Court
Las foun®l that there is no reliable evidence that plaintiff ever had
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ony share in the profits since her father’s death and throughout the
suit.  But the lower Court has also found that the mortgage on
the 1} biswas was redeemed from the income of the other 1} bis-
was unmortgaged. This being so, it is not clear how there were
any profits to share in, until the said mortgage was redeemed, two
or three years ago. This Court, therefore, cannot agree with the
lower Court that the defendants have shown plaintiff to be out of
possession for more than twelve years under circumstances to bar
her suit.” The Court of first instance, pointing out that the remarks
in its decision which led to the remand were erroneous, and that there
were no grounds for such remarks, founi that the mortgage in
question was not redeemed with any portion of the profits of the un-
mortgage 1} biswas, but was redeemed out of the private income
of the defendants. On the return of these findings the lower
appellate Court held that the suit was barred by limitation, “in
that the plaintiff had not had possession of any part of the pro-
perty, mortgaged or unmortgaged, for more than twelve years.”

The plaintiff appealed to the High Court, contending that, in
respect of the mortgaged 1} biswas, her suit was within time, as
the possession of the mortgagee was not adverse to her, and the
defendants only obtained possession of that share in 1877 on

redemption of the mortgage.

The Division Bench (SpaNKkIE, J., and OLDFIELD, JJ.,) before
which the appeal came for hearing referred to the Full Bench, with
reference to this contention, the question as to whether the term
“adverse possession” in No. 144, seh. ii of the Limitation Act of
1877, is confined to actual and physical possession only. The order
of reference was as follows: ‘

SPANKIE, J.—1 am not satisfied that the possession referred to
in art. 144 of the Limitation Act necessarily means physical and
actual possession. So far as the defendants, the ostens’ble repre-
sentatives of the original mortgagor, are concerned, the possession
of the mortgagee was not ‘adverse. The mortgagee recognized
them as representatives of the mortgagor and as having the equity
of redemption, inasmuch as he paid a proprietasy allowance for
them., The mortgagee’s possession was their possession; but the
position of the defendants towards the plaintiff was altogether
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any share in the profits since her father’s death and throughout the
suit. But the lower Court has also found that the mortgage on
the 1} biswas was redeemed from the income of the other 1} bis-
was unmortgaged. This being so, it is not clear how there were
any profits to share in, until the said mortgage was redeemed, two
or three years ago. This Court, therefore, cannot agree with the
lower Court that the defendants have shown plaintiff to be out of
possession for more than twelve years under circumstances to bar
her suit.” The Court of first instance, pointing out that the remarks
in its decision which led to the remand were erroneous, and that there
were no grounds for such remarks, founl that the mortgage in
question was not redeemed with any portion of the profits of the 1m~
mortgage 1} biswas, but was redeemed out of the private income
of the defendants. On the return of these findings the lower
appellate Court held that the suit was barred by limitation, “in
that the plaintiff had not had possession of any part of the pro-
perty, mortgaged or unmortgaged, for more than twelve years.”
The plaintiff appealed to the High Court, contending that, in
respect of the mortgaged 1} biswas, her suit was within time, as
the possession of the mortgagee was not adverse to her, and the
defendants only obtained possession of that share in 1877 on

redemption of the mortgage.

The Division Bench (SpaNKIE, J., and OLDFIELD, J.,) before
which the appeal came for hearing referred to the Iall Bench, with
reference to this contention, the question as to whether the term
“adyerse possessior”’ in No. 144, seh. ii of the Limitation Act of
1877, is confined to actual and physical possession only. The order
of reference was as follows:

SPANKIE, J.—1 am not satisfied that the possession referred to
in art. 144 of the Limitation Act necessarily means physical and
actual possession. So far as the defendants, the ostens’ble repre-
sentatives of the original mortgagor, are concerned, the possession
of the mortgagee was not *adverse. The mortgagee recognized
them as representatives of the mortgagor and as havipg the equity
of redemption, inasmuch as he paid a proprietary allowance for
them. The mortgagee’s possession was their possession; but the
position of the defendants towards the plaintiff was altogether
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different. TFrom the death of the original mortgagor, Izzat
Khan, the father of plaintiff, the defendants at once asserted a
position hostile to the plaintiff. They recorded their own names,
and not her’s, as succeeding to Izzat Khan’s estate, and they took
and appropriated ker share of the proprietary allowance received
from the mortgagee. They did this from the time of the death of
Izzat Khan in 1861. It isa mistake I think to say that defendants
make any admission favourable to the plaintiff in this case. They
entirely disputed her claim to possession of any portion of the
property in suit. It is true that the omission to record her name
as heiv of Izzat Khan and as one of the owners of the property
mortgaged might not be conclusive by itself against the plaintiff, but
it is a circumstance in the case and has to be weighed. The Courts
below have both found on the evidence that plaintiff never at any
time succeeded to any portion of her father’s estate, but that the
defendants remained in possession of the property left by him. As
the omission to record the name of the plaintift was followed by the
appropriation of the proprietary allowance received from the mort-
gagee, it would seem that the defendants were actually asserting
a title in themselves hostile to the plaintift ; and as they themselves
held all the possession in respect of the mortgaged property that
the circumstances of the mortgage admitted of, and full and actual
possession of all the other unmortgaged property, the plaintiff
should have sued to establish her right to be considered one of the
original mortgagor’s representatives and entitled to a share of the
proprietary allowance, and as she did not do so, her right to the
property in suit, as provided in s. 28 of the Limitation Act, has
possibly been extinguished. But as this view is so entirely opposed
to that entertained by my honorable colleague Mr. Justico Oldfield,
it might be advisable that we should lay the case before the Court
at large for an expression of their opinion, whether or not in art. 144
of the Limitation Act adverse possession is confined to actual and
tangible and physical possession only ; and I would prefer to re-
serve my final and complete opinion on the point until the hearing
of the case before the Full Bench.

Ovprirrp, J.—The. property-in-suib+is a 24 biswas share
of Tzzat Khan, the father of tho plaintiff and of the defendants Yar
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Khan and Kamr-un-nissa, and the husband of Rahim-un-nissa.
The plaintiff avers that 1} biswa was mortgaged and in the posses-
sion of the mortgagees at the time of Izzat Khan’s death, and was ve-
deemed as lately as 1284 fasli, and came into the possession of the
defendants, and that the other 11 biswa, not mortgaged, came into
the joint possession of herself and defendants on Izzat Khan’s death,
but defendants, in 1282 fasli, refused her the profits, and she sues
for her legal share of the whole 2 biswas and mesne profits. The
fact that the 1} biswa was mortgaged and in the possession of the
mortgagees until 1284, when it was redeemed and came into posses-
sion of the defendants, is not disputed, and they do not dispute her
right, as heir to her father, to the share she claims, but they plead that
the suit is barred by limitation, that she cannot recover her share of
the mortgaged 1} biswa without paying a proportionate amount of
the mortgage-debt, which they paid, and they object to the amouut of
mesne profits claimed. The Court of first instance held that there
was nothing to show that from the death of her father in 1861 the
plaintilf had ever had any possession over the mnmortgaged pro-
perty, which was adversely held by the defendants. With respect
to the mortgaged 1} biswa share, a contention was raised by the
plalatiff’s counsel that the Limitation Law would not apply to
the mortgaged 1} biswa, inasmuch as it was not redeemed till
1284, when it came into the defendants’ possession, and there would
be no adverse possession on their part till the time of redemp-
tion, since when twelve years have not elapsed. The Subordinate
Judge disposed of this contention on the ground that the plaintiff’s
cause of action arose when the defendants asserted their Fight to
the property by causing their names to be entered in the reve-
nue records, and took for themselves certain malikana dues paid on
account of that share, and began to pay the mortgage-money there-
on from the income of their unmortgaged share, since which date
more than twelve years had elapsed; and the Subordinate Judge
dismissed the suit on the ground that it was barred by limitation.
On a remand being made, the Subordinate Judge held that the
mortgaged 14 biswa had not been redeemed out of the profits of
the unmortgaged property, and he pointed out that there was an
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of the unmortgaged share, and he held that, in point of fact, it had
been satisfied from other assets. The Judge, on the plaintift’s
appeal, has accepted the finding that the unmortgaged share was not
redeemed from profits of the mortgaged share, and has held in
consequence that the suit is barred by limitation, “in that plaintiff
has not had possession of any part of the property or proceeds of the
property, mortgaged or unmortgaged, for more than twelve years.”
The Judge, however, further disposes of the suit on the merits,
holding that, if the suit be not barred, plaintiff is entitled to the
share claimed and Rs. 103-13-0 mesne profits. The plaintiff has
appealed to this Court.

In so far as the objections taken in appeal refer to the unmort-
gaged 1} biswa, they must be held to fail, as the finding is one
of fact, to which no valid objection can be sustained, to the effect
that defendants held possession of that share since the death of
1zzat Khan adversely to the plaintiff. But the objection taken in
appeal in respect of the mortgaged share appears to me to be valid.
Admittedly art. 144, sch.ii, Act XV of 1877, is the law of limitation
applicable, and the time from which the period of limitation begins
to run is “‘when the possession of the defendant becomes adverse
to the plaintiff.” We have to look, not to the fact of plaintiff’s pos-
session as the Judge seems to think, but only to whether the pos-
session of defendants became adverse to the plaintiff twelve years
before the suit was instituted. The question depends on the mean-
ing of the terms “possession” and “‘adverse possession’ as used in
the article. Lord St. Leonards, in his Handy-book on Property
Law, Tthed., p. 214, says :—“ The term discontinuance of possession
means abandonment of possession by one person, followed by the ace
tual possession of amother person, otherwise there would be no person
in whose favour time would run.” It would thus seem that there
must be actual possession on the part of the person sotting up an
adverse title by possession. Turning to the Roman Law to ascertain
what was understood by possession, we find in Sandars’ Insti-
tutes of Justinian, page 51 (Introduction, s. 67): “To the notion
of dominium was opposed that of possessio. A person might be
owner of a thing and yet not possess it, or possess it without being
the owner. Possession implied actual physic:e.l occupation, or deten-
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t:», to use the technical term, of the thing; but it also implied

something more in the sense in which it was used by the Roman g .

favyers, Ivimplied not only a fact, but an intention; not only
the fact of the thing being under the control of the possessor, but
al-v the mtention on the part of the possessor to hold it so as to
reap exactly the same benefit from it as the real owner would,
and to exercise the same rights over it, even though he might be
well aware that he was not the real owner, and had no claim to be
0. The possessor had no rights over the thing ; but he was entitled
to have his possession protected against every one but the true
wwher, and length of possession would, under certain conditions
~xed by law, make the possessor really become the owner of the
thing possessed ’; and at page 174 : “A person may not be the
owner of a thing, and yet may be in a position to exercise all the
rights of an owuer over it, and may exercise it, with the intention
to do so, as if he were the owner. He is then in Reman law called
Sce also Commentaries the possessor (sce Introd. sec. 67), as
of Gaius by Tomkyus opposed to a dominus or real owner.”
and Leuion, p. 257. And at page 429 of the Institutes, it is
rtated that the contract.of pignus gave the possession of the
thing pledged to the creditor, but left the property in the thing
Sce also Story’s Equity with the debtqr: the hypotheca left both the
13;{129;“%%@, 1th ed, property and the possession with the debtor.
’ A mortgagee would, in the above sense of
1lie term, be in possession, while the mortgagor, or the defendants
in this ease, would not have possession, prior to redemption of the
mortgage, nor am I inclined to consider that it will be otherwise
ander the Limitation Law. *

The plaintiff and defendants are all representatives of the
original mortgagor, who appears under the terms of the mortgage
to have received, as long as he lived, certain sums by way of an
annnity from the mortgagees, but the receipt of this annuity did
not affect the possession of the mortgagees on the property mort-
aged ; and if, since the mortgagor’s death, defendants have ap-
propriated the annuity to the exclusion of plaintiff, or asserted
their right by causing entry of their names as ‘proprietors in the
revenve registers, those acts cannot afféct the fact of possession of
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the property, or convert the possession of the mortgageds into a
possession of the defendants, or constitute a possession of the
property in the defendants adverse to the plaintiff, possession in
the legal sense being in the mortgagees *prior to redemption of
the mortgage. I may add that before redemption plaintiff had
no present right to possession or to sue for possession. All she
might bave done was to have sued for a declaration of her right
and to recover the annuity, supposing she knew of the acts of the
defendants ; but because she did not do so, she will not be debarred
her remedy by suit for possession, when such a remedy opens
out to her on the mortgagees giving up possession, and so long
as this remedy has not become barred by the provisions of art. 144,
and it is only with the interpretation and application of this article
that we have to do. I am aware that a majority of the Judges
of this Court, I being one, held that the purchaser of the equity
of redemption of immoveable property, which is at the time of
sale in the usufructuary possession of the mortgagee, takes actual
possession of the subject-matter of the sale within the meaning of
that term in art. 10, sch. ii, Act IX of 1871, when the equity of re-
demption is completely transferred to and vested in him (1). That

was a ruling under the former Limitation Law in respect of a suit
brought to enforce the plaintiff’s right of pre-emption in respect
of a sale of property which was at the time of sale in the pos-

session of usufructuary mortgagees. There the subject of sale-
was the equity of redemption which it was held at the time of sale
was completely conveyed to and vested in the purchaser, who might
be said to have obtained at time of sale actual possession on the
subject of the sale, that is, the equity of redemption. That ruling
was, however, opposed to a previous I'ull Bench ruling of this
Court, Gordlhun v. Heera Singh (2), and also to a decision of the
Calcutta Court under Act X1V of 1859, and was dissented from
by the Chief Justice. The question whieh was under decision in’
that case was not, however, the same as the one now before us,
We have here to determine what constitutes adverse possession of
immoveable property, not merely actual possession under a sale,

where the subject of sale was an cquity of redemption in immove-

(1) InJugeshar Singh v. Jawakir Singh, (2) $.D A., N.-W., P, January to May
L L &, 1 ALL 311, ’ 1866, p. 181, 7 i
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able property ; and possession to be adverse in respect of immove-
able property or an interest in such property must be actual posses-
sion of the property or interest itself, which, so long as the property
is in the usufructuary possession of s mortgagee, cannot be said to
be hald by any one else but the mortgagee. I am therefore dis-
posed to disallow the finding that the plaintifi’s suit in respect of
the 1} biswa mortvacred share is barred by limitation ; but I
acquiesce in Mr. Justice Spankie’s suggestion that the question
as to the meaning of the term possession in art. 144, and whether
the suit in respect of the 1} biswa mortgaged share is barred under
that section, be referred for the opinion of the Full Bench.

Pandit Ajudhic Nath and Lala Harkishen Das, for the appellant.

The Junior Government Pleader ( Babu Dwarka Nath Banarji)
and Babu Oprokash Chandar Mulkarji, for the respondents,

The following judgments were delivered by the Full Bench:

Struart, C. J.—I have felt little difficulty in forming an opinion
on the question submitted to us in this reference, and 1 may say
at once that in my judgment the defendants cannot plead posses-
sion adverse to the plaintiff within the meaning of art. 144, sch.
1i of the present Limitation Aet XV of 1877.

The case presents a remarkable and somewhat painful illustra-
tion of native family life. The parties, plaintiff and defendants,
are all membars of the same family and closely connected in that
relation, the plaintiff Umr-un-nissa being a daughter and the defen-
dants the gon and widow of Izzat Khan, the deceased husband and
father, and Kamr-un-nissa another daughter. This Izzat Khan
died in 1861, or 1268 fasli, leaving an estate of, or as a portion of
his estate, 24 biswas zamindari rights in the village of Charra Ra-
fatpur, in the district of Aligarh. One half of that property or
1} biswas had been mortgaged by him, and the mortgage was
subsisting at the period of hig' death, and iv continued in the posses-
sion of the mortgagee till 1284 fasli ov for about sixteen years after
Tzzat Khan's death, when, a3 before stated, it was redeemed.

Now there can bg no doubt that ui) to this period the property
mortgaged was in pre
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of limitation or otherwise, as if Izzat Khan himself had lived till
then, but that being dead his heirs (that is, those who are entitled
to represent him in respect of the mortgaged property) were simi-
larly situated, neither more nor less, the possession of the mort-
gagee being up to the time of redemption the possession of all those
without distinction who are now in right of the original mortgagor,
in other words, the parties on both sides in the present suit.
That right and interest so represented absorbed for the time and
until redemption the entire estate in the mortgaged property, so
that there was nothing left in the way of possession or otherwise
for the one party in the family to plead against the other. In other
words, Izzat Khan’s widow and children had, at the period men-
tioned, precisely the same rights as Izzat Kban himself could have
asserted had he lived till 1284 fasli. How it was that the family
came to quarrel among themselves, and to such an extent as the
present suit shows, one side after paying up the mortgage-debt
eagerly pleading the law of limitation against the other, is not ex-
plained. The plaintiff is as I have already stated a daughter of
Izzat Khan, and why her mother and other members of her family
should have combined to deprive her of her natural rights it is not
easy to understand. Be that as it may, something must have oc-
curred to have brought them into collision with each other, and
now we have simply to say whether the plaintiff is debarred from
asserting and vindicating those rights of her’s by the law of limita-
tion pleaded. That she is so debarred in respect of the unmortgag-
ed property is only too clear, the limitation period running against
her from the time of her father’s death in 1861, or 1268 fasli.
But her position with respect to the mortgaged property is alto-
gether different, for that portion of the property remained in pre-
cisely the same relation to the whole family as if Izzat Khan had
continued to live till 1284 fasli, until when there was not, and could
not have been from the nature of the case, any adverse possession
on one side or the other, the mortgagee possessing until his mort-
gage disappeared by discharge of the mortgage-debt.

The Full Bench case referred to at the hearing, Jageshar Singh
v. Jawahir Singh (1), is not in all respects in point. The limita-
(1) L L R. 1 AlL, 311, :
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tion question there arose in a pre-emption suif and related to the

18

time under art. 10, seh. ii of the former Limifation Act IX of 1871, Ustoar

“when the purchaser takes actual possession uader the sale sought
to be impeached.” But I fully adhere to the definition I gave in
my judgment in that case of the meaning of the term “ actual pos-
session,” as being “ personal and immediate enjoyment of the pro-
fits” Now the only party having such possession in the present
case was tho mortgagee, and as he continued to represent, until the
time of redemption, the interest of the mortgagor, there was no-
thing left in the way of possession for the one party to assert against
the other. He possessed for them both up to and inclusive of the
periad of payment of his mortgage-debt, and when his incumb-
rance was removed the members of the family were left to their
natural and equal rights, and there therefore could not possibly be
adverse possession of any kind among them.

Thera must of course be an accounting among the parties res-
pecting the redemption money and the mesne profits since redemp-
tion, but subject to such accounting the plaintiff is not precluded
by art. 144, sch. ii of the present Limitation Act XV of 1877, from
claiming her share of the 1} biswa which had been mortgaged by

. her father.

Pearsor, J.—~In my opinion, in order to bar the suit under
art. 144, sch. ii, Act XV of 1877, the adverse possession of the
defendants must be of the same nature as that sought by the plaintiff.
Now the possession sought by the plaintiff in this suit in respect of
that portion of the property in suit which was mortgaged by Jzzat.
RKhan is full proprietary possession, and the defendants have only had
full proprietary possession of that portion since its redemption from
mortgage in 1284 fasli or 1877 A.D. Before that year it was in
the possession of a mortgagee whose possession was nof adverse to
either party, and the circumstance that, during the period between
Izzat Khan’s death in 1861 and the redemption of the mortgage in
1877, the malikana or proprietary allowance due to both parties
from the mortgagee was exclusively appropriated by the defendants
is not equivalent to adverse possession of the mortgaged property
by them during that period.
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SpANKIE, J.—I am willing to accept the opinion of my honor-
able colleagues on the point referred and to hold that art. 144 of
the new Limitation Law does not bar the suit. At the same time
I confess that the facts of the case are such that I still remain
doubtful. It is not a guestion between a person having the equity
of redemption suing the mortgagee. The latter is not concerned
with the case. The plaintiff asserted that on her father’s death she
did obtain possession of the unmortgaged property and all the posses-
sion she could get of the mortgaged property left by him, and the
Courts below have both found on the evidence that the plaintiff
never at any time obtained possession of any portion of her father’s
estate, but that defendants remained in possession of all the
property. They would not allow her name to be recorded as a
proprietor, and appropriated her share of the proprietary allowance
paid by the mortgagee to the mortgagor. They asserted a title
hostile to her share and had all the possession that the cireums-
tances admitted of. Tt is admitted now that she loses half the
property, to that extent her suit being barred. T find it difficult
to hold that her cause of action did not arise after her father’s death
when the defendants refused to admit her title.

OuorieLp, .1 have but little to add to what I have stated
in the referring order. A person setting up adverse possession
within the meaning of the Limitation Act must I apprehend show
that he has exercised what is technically termed detention of the
property for himself as owner to the exclusion of the person claim-~
ing against him, or that such detention if exercised by another was
exercised for him, and the term detention has been defined to be
“the condition, in which not only one’s own dealing with the thing
is physically possible, but every other person’s dealing with it is
capable of being excluded.” —Savigny on Possession, translated by
Sir Erskine Perry, 6th ed., page 2. Any successful assertion of
adverse possession in the immoveable property mortgaged on the part
of the defendants against plaintiff in the case before us appears to me
incompatible with the position of the mortgagees, so long as they
remained in possession of the property. I find it stated in Brown’s
Law Dictionary, page 16: “The possession of a mortgagee is
adverse to the title of the morigagor,” and the author observes



YOL, 111 ALLAHABAD SERIES,

that precisely because it is such, it will mature by length of dura-
tion aund non-acknowledgment into an absolnte and independent
legal right, and, no doubt, there is considerable force in this argu-
ment ; and in Cholmondely v. Clinton, 2 Jac. and Walk., cited in
Story’s Equity Jurisprudence, 11th ed., vol. 2, page 229, it is re-
marked : “The mortgagee, when he takes possession, is not acting
as a trustee for the mortgagor, but independently and adversely for
his own use and benefit.””  If this be the position of the mortgagee,
there counld be no possession on the part of defendants adverse to
the plaintiff before redemption of the mortgage ; and it will make
no difference in this case if we consider the mortgagees to be deal-
ing with the property for the mo{'tgngors and not adversely to
them, for the detention of the property exercised by the mortgagees
will enure for the benefit of plaintiff quite as much as defendants,
since she is an heir at law of the original mortgagor and might
have exercised her right to redeem the mortgage at any time so
long as it was capable of redemption; and the mere payment of the
annuity by the mortgagees to one of the heirs of the original mort-
gagor after his death will not affect the relation between plaintiff
and the mortgagees. '

I am of opinion that the claim in respect of the 1} biswa mort-
gaged sharg)is not barred by art. 144, sch. ii of the Limitation Layw.

. Srratgar, J.—1I concur in the view indicatedby my honorable
colleague Mr. Justice Oldfield, and I hold that the possession in the
present ease as contemplated by art. 144, sch. ii of the Limitation
Act, began in 1284 fasli when the mortgage was redeemed.
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