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1893  have frequently emphasised the necessity of a proceeding which
Tamng  forms the basis of soction 145, stating the information upon whih
Cmarany  the Magistrate has reason to supposo that a breacl of the peace is

OHO\;’.D”RY probable or imminent. In his explanation the Magistrate hag
Alagi? pointed oub cerlain proceedings under section 107, which took
Rov. place in November, and showed at the time of the Proceedings that
thore was likelihood of a breach of tho peace. But the likelihood

which may then have existed, and which might have reference to

tho probable breach of the peace roferred to by the Magistrate, was

not what ho now relers to. Ile was referring to a different thing
altogether. The sefting asido of theso proceedings may only lead

to tho instibution of a fresh proceeding. That, of course, is g

matter for tho Magistrate to determine, having regnrd to the

question whether af tho prosent moment there is or is not likeli-

hood of o breach of the peaco.  But inasmuch as the proceeding

now beforo us does not recite anything on which the Magistrate

could reasonably have supposed that thoro was, at thetime of
recording the proceeding, a likelihood of a breach of tho peace, we

think that all the proceedings are defective and must be set aside,

H., T. H Lule made absolute and order set aside.

Bafore Mr. Justice Trevelyan and Mr. Justico Rampini.

Aﬁ%l HARDWAR SING or LALL (Porrrronss) o, KILEGA OJHA
' (OproSITE PARTY).*

Benel of Magistrates, absence of member of—Hearing of part of case by
one Bench of Mugistrates, and decision by another—Criminal Pro-
cedure Code, 1882, ss. 16, 350— Rules framed by Local Government for
the gm'dmwa‘aj' Bonches of Magistrates under section 16, Criminal
Procedure Code— Ullra vires.

Rulo 8 of the rules framed by the Local Govornment for the guidance of

Benohes of Magistrates is ultra vires

An Honorary Magistrate may not give judgment and pass sentence in a
case unless ha has boon o mombex of tho Benoh during the whole of the
hearing of the case.

# Oriminal Rovision No. 101 of 1893, against the order ‘pusserl by
L. Hare, Bsq., District Magistrato of Mozuiferpore, dated the 81st January
1893, affirming the order passed by the Bench of Honorary Magistrates of
Sitamarhee, dated the 18th of January 1893.
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In this case the petitioner was convicted under sections 879
and 137 of the Penal Code, and sentenced fo one month’s ri-
gorous imprisor'ment and a fine of Rs. 50, or in default to one
week’s furthor imprisonment. The order and sentence were
passed by a Bench of Honorary Magistrates of Sitamarhes, It
appeared that the evidence for the prosecution was taken before
Mesgrs. Li.J. and H. E. Crowdy, two Honorary Magistrates, and
that the case was then adjourned. On heing taken up again the
evidence for the defence was taken by Messts. L., J. Crowdy and
Grish Chandra Sarkar, who delivered the judgment and convicted and
gentenced the accused. The conviction and sentence were affirmed
on appeal by Mr. L. Hare, District Magistrate of Mozufferpore.
A rtule was then obtained Irom, the High Cowt in its Criminal
revisional jurisdiction to set asifjics the conviction and sentence on
the ground that the evidence for the prosecution having heen
taken by Messrs, L. J. and H. B. Crowdy and the defence witnesses
having been examinod before Mossrs. L. J. Crowdy and Grish
Chandra Sarkar, who delivered the judgment, the trial was bad in
law.”

The rule now came on to be argued.

Baboo Durga Mohun Das for the petitioners in support of the
rule.

The Deputy ZLegal Remembrancer (Mr. Kilby) and Baboo
Digambus Chattersee for the Crown.,

Baboo Durga Mohun Das~The only section of the Code which
empowers one Magistrate to act upon evidence recorded by another
is seotion 850. That section, however, only appliesto a case Where
o Magistrate ceases to exercise jurisdiction and is succeeded by
another Magistrate who has and exercises such jurisdiction., To
the present case that section has no application whatever. Section
850 of the Code of Criminal Procedure was enacted to meet the
case of transfer of Magistrates from one district to another.
In the present case it ecannot be contended that Mr. H. E.
Crowdy et any period ceased to exercise jurisdiction. There are
numerous decisions in my favour to show that the absence at the
edjourned trial of some of the Magistrates vitiates both the trial
and the conviction. Bee Shumbhu Nath Sarker v. Ram Komul
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Guha (1), Suferuddin v. Ibralim (2), and Ram Sunder Dg v,
Rajab Al (3). ’

The Deputy Legal Remembrancer contra.—Under the provisions
of section 16 of the Code, the Liocal Government has framed rules
(4) for the guidance of Magistrates. These rules cameinto force
on the 15th of December 1889, and under Ruls 8 this conviction ig
sustainablo. That rule is as follows:— Any part-heard case post.
poned to a Further sitting of the Benoh may be proceeded with if
any member of the Bench has been present at the previous hearing
in the ease, but subject to the provisions of section 350 of the
Oriminal Procedure Code.”

No prejudice hos been shown in this case. The judgment
shows that the convietion is right. The cnses cited cannot;over-
ride the rules framed by the Local Government. The trial by
Honorary Magistrates is & new institution in this country, and it
very often happens that ono of the mombers is prevented from
attending through illness or other causes, and if a trial were to be
postponed on that account it would lead to endless delays.

Bahoo Durga Motun Das, in reply~—Therule relied on is uifra
vires. 'TheLegislature has allowed Liocal Governments to make
ralos “for the guidance of Magistrates,” and net for any other pur-
pose. Rulo 8 cannot by any possibiliby be construed into arule
“for the guidance of Magistrates,” ‘

The judgment of the High Comt (TrEveLyaNy and Ramring, J7.)
was a8 follows i—

The only point for. consideration in this case is whether the
change of Magistrates operates to invalidate the conviction. The
facty are stated in the petition. It appenrs that the evidence was
taken bsfore two Honorary Magistrates, Mr. L. J. Crowdy end
Mzr. H. E. Crowdy, The evidenco for the defence was taken by
Mr. L. J. Crowdy and Baboo Grish Chandra Sarkar. The two
latter gentlemen delivered judgment. There is no doubt that,
aparb from any statutory provision, the only persons who can decide

1) 18 ¢, L. R., 212.

(2) L I. R., 8 Cale,, 754.

(8) L L. R., 12 Cale., 558.

(4) See Caléutta Gazette, 26th Docornber 1889, Paxt I, page 1071.
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a case are those who heard the evidence and the arguments. The
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question remaing whether the Code of Criminal Procedure permits g =~ ™
this to be done in this case. The only section of the Criminal Sixe om

Procedure Code which cxpressly empowers one Magistrate to act
upon the evidence recorded by another is section 350, which clearly
has mo application to the present emse. That applies only to a
case where a Magistrte ceases to exercise jurisdiction and is
sucqoeded by another Magistrate who has and exerciges such juris-
diction. Tt does not appear thot Mr. H. H. Crowdy at any time
censed to exercise jurisdiction in this eass. Thissection isobviously
intended to meet the case of transfer of Magistrates from one
district to another, and to prevent the necessity of trying from the
beginning all cases which may be part heard at the time of such
tronsfer. This question is not & new one. In Shumbhu Nuth
Sashar v. Rom Komul Guha (1), where, iu a trial before a Benoh
originally constituted of o stipendiary and two Honorary Magis-
trates, one of the latter after the commencement of the trial was
absent, and important evidence was recorded in his absence, but

on the following day he signed the final order, the conviction was
held to be bad.

In Sufferuddin v. Ibrakim (2), where the facts were very similar
+to the present case, a Bench of this Court considered the eonviotion
illegal on the ground, amongst others, that the Magistrates who
passed. the final order were not the samoe as those who heard the
evidence. In Ram Sunder Dev. Rajub Al (3) we find a similay
decision. Mzx. Kilby for the Crown contends that under Rule 8
of the rules, which cameinto forece on the 15th December 1889, and
are framed by the Local Government under section 16, Code of
Oriminal Procedure, this conviction can stend. Rule 8 is as
follows :—* Any part-heard case postponed to a further sitbing of
the Bench may be proceeded with if any member of the Bench
has been present ot the previous hearing in the case; bub subject
to the provisions of section 350, Code of Criminal Procedure.”
There is no doubt that if this rule is a legal one, we could not
interfere with the conviction. The only portion of section 16

1) 13 0. L, R, 212. @) I.I. R., 3 Oalo,, 754,
(8) L L. R., 12 Cale, 568.
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1893  under which it is contended that the Local Government hag Power
“Hamowan Lo frame this rule, is paragraph (¢), viz., *“the cox}stitution of the
Sixa o Bench for conducting trials.” ‘When power is given to provide
Lfr‘ for the constitution of the Bench, we thirk that ordinarily means
Kures {0 provide for the persons who are to comstitute it, that is to'say,
O7ma. what individuels or what classes of individuals, In the oxdinary
acceptation of the term, it has nothing to do with the powers
which that Bench can exercise, and we think it clearly capnot
givo the power sought for in this case, iz, a power to decids g
cage upon evidence taken by other Magistrates. This is not a
question of the constitution of the Bench. It is a question as to
what ave the powers of tho Bench, It is a power which is only
given in an extrome cnse in consequence of the mnecessities of this
country, and is a power the exercise of which may frequently
prejudice an accused person. Such a power would not be given
by implication, and even if it could be, there is nothing in the
words “constitution of the Benoh ” which implies such power.
‘We think that Rule 8 is clearly uitra vires. 'We accordingly set
agide the conviction and direct that the fine, if paid, be refunded

and a new trial held in the cases.

Rule made absolute and conviction guashed,
H.T. H,

ORIGINAL CIVIL.

‘ Bafore Mr. Justice Sale.
1893 Iv e Marrae or BOLYE CHUND DUTT.

July 26, Aprest——Avrrest in evecution of deorse=Civil Procedure Qode (dct XIV of
T 1882), 5. 841—Writ of atlackment—Lrvest and commitment—Releass
—Tnsolvency proceedings—Pirotection order, withdrawal of—Re-arrest

wnder same decree,

The Civil Procedure Code contemplates as immaterial the cireum-
etancos under which a judgmont-debtor imprisoned in execution of a decres *
obtains his release from prison, and there is no power in the Court to order
the arvest of such judgment-deblor a second time under the same decree.



