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APPELLATE CIVIL.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield.
BASANT LAL axp avorner (Praintires) v. TAPESHRI RAI (DErENDANT)*
Registration—Act VIIL. of 1871 (Registration dct), ss. 17, 18.

N agreed by an instrument in writing called a « sattah,” in consideration of
aloan of Rs. 09-8-0, that B should have the right of cultivating indigo on
certain land from a certain date for a certain period; that if she failed to make
over to him any portion of such land, or interfered with his cultivation of any
portion of it, she should be responsible in damages for the loss occasioned to B in
respect of such defaunlt or interference at the rate of Rs. 40 per bigha, and for
the repayment of such loan; *that, if she failed to pay, B was af liberty to reco-
ver from her person and property; and that, until the conditions of the agreement
were fulfilled, she hypothecated her four-anna share in mauza B.” B sued N upon
the “satitah” to recover Rs. 1,059-6-0, being the amount of such loan and damages,
by the sale of such four-anua share, such suit being founded on & lreach of the
agreement, Held per Sruart, C.J.,, that, inasmuch as the value relating to the
immoveable property hypothecated in the “sattak’’ was simply Rs. 99-8-0, without
any stipulation as to interest or any other payment by which that sum might be
augmeunted, the damages stipulated for depending ‘upon a contingency which
might or might not happen, and respecting which nothing could be anticipated at
the time of registration, the instrument did not, under Act VIIL of 1871, s. 17,
require registration. Larskan Singh v. Hanwanta (1) observed on. !

Per Ovpriirp, J.—That, the only certain sum secured by the *satta’ ” being
Rs. 99-8-0, the instrument did not require registration under that Act, but it could
not be used to enforce a lien to any greater extent than Rs. 99-8-0 against the
property in suit.

"~ «~ond Appeal, No. 474 of 1879, from a decree of H. D. Willock, Esq., Judge
‘h, dated the 16th January, 1879, modifying a decree of Hai Bhugwan
%\:ordinate Judge of Azamgarh, dated the 14th September, 1878,

(1) L L.R,1 All, 274,
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nE plaintills in this suit cluimed to recover from the dofendants,
Najib-un-nissa: Bibi and Muhammad Ahia, lis. 1,000-6-0, being
moneys advauced to those defendants, and dumagoes, in virtue of an
instrument executed by those delendants in the favor of the plaint-
iffs ealleda “saitah.” The plaintills clainmed to recover such moneys
from those defendants personally, and by the sale of o fonr-anna vhare
in a village ealled Bhwrera Makbulpor, belonging to those defendauts
which was alloged to he hypothocuied in the © satlah” as gecurits
for the paymeut of such moneys.  The plainiifly also clained that
eortain alienatiens by sale of such share made subsequently to the
date of the “sattah,” ono of such alicnations lnving been made fo the
defendant Tapestini [ai, might be “ cancelled.”” The lerms of the
¢ sattad’” will e found fully gtated in {he judements of the 1ligh
Court. The defendant Tapeshri 1ial set up as a defonee to tho suig,
inter alic, that the “ sattal” required to be registored, and being ue
registered could not affoct the four-anna shave in Bhurra Makbulpur
or be rceeeived as evidence of its hypothecation to the plaintitts,  The
Court of first instance held that tho “ satiad” did not require rogis-
tration ; and eventually gave the plaintills o decree for the suw
claimed against Najib-un-nissa Bibi and Muohanunad Ahia, direeting
that the money might be realized by the sale of the (vur-anna share
in Bhurra Makbulpur. On appenlby the defendant Tapeshri Laithe
lower appellate Court held that the  satteh” requived to b registor-
ed, and not being registered could not affect the four-nuna share ox
be roceived as evidence of its hypothecation to the plaintilf, and
modified the decree of the Court of first instance, in so far as it

directed the sale of the share. The plaintiffs appealed to the High
Conrt.

Mr. Spankie (with him Babu Oprokash Chandar Mukarji), for
the appeliants, contended that the “satiah” did not require regis-
tration, as it did not certainly secure Rs. 100. Ile referred to
Almad Bakhsh v. Gobindi (1); Karan Singh v. Ram Lal (2) s

Rajpati Singh v. Ram Sukhi Kuer (3); and .l)aa*s]ean Singh v,
Hanwanta (4).

Mr. Conlan, Munshi Honuman Prasad, and Mir Akbar uscin,
for the respondent,

(1) LIuR, 2 AL, 216, (5
(2) L X &y 2 AL, 06, ¢
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The following judgments were delivered by the Court :

Sroant, C. J.—The two prineipal questions raised in this appeal
are (1) what is the nature of the instrament on which the plaictifs
sue to recover ? and (ii) does it require registration in order to be
received in evidence and enforced agninst the property mentioned
init?

The instrument is as follows :—I, Najib-un-nissa Bibi, &e., do
hereby declare that I, the executant, being in need of meeting my
own necessity, have, on a promise to give land for sowing
indigo in 1284 fasli, borrowed Rs. 99-8-0, as a  zar-i-peshyi
advance, from Dabu Buasant Lal and Bubu Guegn Prasad Siugh,
proprietors of the godown at Bisauli in pargana Nizamabad: that
I promise and write thab I shall getfirst class sugar-cane and barley
producing 24 bighas of land in mauwza Blurra Makbelpor, pargana
Nizamabad, as selected by the karindas of the sald godown,
measured by the large chain consisting of three Ilahi yards, <. ¢.,
20 bLiswas, according to Mr. Duncan’s pole or lathe as used at the
said godown, at the end of the month of Chait 1283 fusli: that the
gaid agents of the godown ave to irrigate the land mentioned
above from pucka and kucha wells, canal, lske, and ponds, in
any way they think proper, and raise indigo: that they arc to
lay out their own nioney for the purpose of beating up the indigo
leaves, ab the time of beating up: that after sebling off the reni of
the said land at Rs. 4 per bigha together with the patwirl’s charges
against tho zar-i-peshgi, hoth principal and interest, whatever sur-
plus will be forn@ due to me I shall recover from the propiictors
of the said godown : that tho proprictors of the said godown are to
velinquish the land sown with indigo at the end of Bladon, 1284
fasli, after cutting the indigo stmmps: that we shall then settle
the land wsed for planting indige with any tenunt we like : that if
we (God forbid) fail to give the whole Iand, or Interfere with the
sowing of indigo sced or irrigation thereof; or should any one else
interfore or turn up the indigo (seed), the proprictors of the go-
down shall have the power to recover damages for loss, according
to the practice of the godown, at Rs. 40 per Ligha (regarding the
deficicney in the quantity of land or on account of the land in

respoct of which over turning or ejection may take place or inrigu-.
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tion be interrupted) together with the principal zar-i-peshgi amount,
{rom me, the executant : that if I {ail to pay, the proprictors of the
godown are at liberty to recover from my person and property :
that until the fulfilment of the couditions of the agreement we
hypothecate our four-anna right and property in manza Bhurra
Makbulpur, agreeing not to transfer it in any way, and that should
we do 50, it would be void.”

I am dlearly of opinion that this instrument is not a mere leasa
but an insfroment in the nature of a usufrucknary mortgage. For
let. us observe its terms. On the veeital that Najib-un-nissa Bibi,
the party making it, for herself and her minor sons and daughters,
was  in need of meeting my own necessity,” it stipulates that she
shall receive a zar-i-peshgt advance of Rs. 99-8-0 from the parties
in whose favor the instrument is granted, and in consideration of
that advance she promises to lease to the plaintiffs 24 bighas of land
at a rent of Rs. 4 per bigha for a period commencing from Chait
1283 to Bhadon 1284 (i.e., for about 17 months), the land to be
selected by the defendant ; and it goes on to provide ““that the pro-
prietors of the godown are to relinquish the land sown with indigo
crop at the end of Bhadon 1284 fasli, after cutting the indigo
stumps, that we shall then settle the land uged for planting indigo
with any tenant we like,” and that should she fail in performance
of her part of the eontract she should pay damages at the rate of
Re. 40 per bigha together with the zar-i-peshgt advance, and if she
should fail to pay these damages and the advance, the parties with
whom she contracts should be at liberty to recover from her per-
son and property; and it then expressly provides “that uniil the
fulfilment of the conditions of the agroement, we hypothecate our

~ four-anna right and property in mauza Bhorra Makbulpur, agree-

ing not to transfer 16 in any way, and that should we do so, it would
be void.” Such an instrument is, in my opinion, essentially a usu-
fructuary mortgage, and I observe that Mr. Macpherson in his work
on the Law of Mortgages in Bengal and the North-Westorn Pro-
vinces, 5th ed. p. 8, so deseribes it. He there says : ¢ Zar-i-peshyi
leases, or leases granted on a sum of money being advanced, are on
the same footing as pure usufructuary mortgages, and are dealt
with ag such ;” and in support of this opinion he refers to numerous
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authorities; and the Jearned author adds: “but this is only when there
is a power of redemption reserved to the Jessor either expressly or
impliedly.”” In the present case.we have not only an express
hypothecation and for a distinet term, but the power to redeem is
clearly implied, not only from that term itself, but from the proviso
“that the proprietors of the godown are to relinquish the land
together with indigo erop at the end of Bhadon 1284 fasli, after

cutting the indigo stumps, that we shall then settle the land used
for planting indigo with any tenant we like,”

Being then an instrument of this nature the next question is,
whether it requires registration in order to be put in force against
the property hypothecated by it? I am clearly of opinion that it
does not require registration. The registration law to be consi-
dered in such a case is that provided by Aot VIIL of 1871, and the
document in the present case clearly falls within the instruments
mentioned in sub-section 1 of s. 18 of that Act as an instrumert of
value less than Rs. 100 in respect of immoveable property. It was
suggested at the hearing that the question of the registration
of such an instrument as this came within the principle of several
rulings of this Court by which it appears to have been held that, in
estimating the value to be considered in such cases, the interest
agreed to be paid should be taken into account, and a judgment of
my own, sitting with Turner, J., was referred to as showing this,—
Darshan Singh v. Hanwanta (1), In that case the bond which was
unregistered was for a sum of Rs. 99 together with interest at 2
per cent. per mensem, and for that debt the defendants hypothe-
cated certain property. In our judgment, which was delivered by
Turner, J., and concurred in by me, it is stated that the bond
tgacured the repayment of Rs. 99 plus Rs. 6 the interest for three
months. This was the least sum that could have been recovered
nuder the instrument. The instrument not having been register-
ed, we caunot act upon it.” I have again looked at the bond
in that case, and 1 observe it stipulates for the rcpayment of the
Rs. 99 with interest thereon at the rate of two per cent, “pay-
ment to be made in Sambat 1928 It would appear to have
beer. considered by us that this absolutely and beyond the control

(1) LL R, 1Al 274
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of the parties postponad payment till that date, and if so undoubt-
edly the amount was over Rs. 100 and the bond required regis-
tration, and our judgment does not fall within the rulings of
this Court to which I have referred. It may possibly ho that wo
were mistaken in reading tho bond as woe did, and that the condition
as to payment in Jaith, Sambat 1928, was introdnced morely for
the convenicnee of the lender of the money who micht then demand
it, but possibly thers was nothing to prevent the borrower paying
up the Rs. 99, if he had the money, almost immediately or very
soon afier the execution of the bond, so as to make the debt lews
than Ts. 100, and that would have been the trae value for the
purposcs of registration. DBub I suppose all that was considorad
at the time of our jndgmeﬁf;,, and that wo wero woell advised as to
the facts when we stated that 1is. 40 plus T, 6 for intevest ©f was
the least sum that could have beon recoversd under the instrument.””
But if it were otherwise and tho bond simply acknowledpod a debt
of Rs. 99 which could have been ropaid with interest, no matter
how soon, then I am inelined to think onr judgment was wrong
and that the only ecrtain eriterion of valno for rogiskration is tho
principzﬂ sum. In the present case our attention was directed
to rulings of certdin of the elher Iigh Courts laying down this
principle, and particularly ons by the High Court of Bowbay (1),
where it was decided that for the purposs ol registration the prin-
cipal sum alonoe was to bolooked at. It appears wanocessary to
consider such conflicting rulings in the present case, although I
may remark that I have received a very strong impression thut the
Bombay Court are right and our course of ducision fo the contrary
has been mistaken, and sa soon as the question i3 aczain raised here
1 hope it may be referred to the Full Bench for serious and deli-
berate consideration. In the present case, however, wo noed not
occupy ourselves with any such discussion, as the valuc relating {o
the immoveable property is simply Rs. 99-8-0 without any stipula-
tion as to interest or any other paymont by which the principal
sum may be augmented ; tho damages stipulated for depending on o
conlingency which may or may not happen and respecting whicly
nothing ean be anticipated at the time of registration. Tho decreo
of the lower appellate Conrt must thercfore he modified so as to,
(1) Nanabin Lakshwan v, Anant Babuji, I, L, B, 2 Bow., 553,
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allow the plaintiff to recover the Rs. 99-8-0 from the hypothecated

188c

property, the decree of the lower appellate Court in other respects Bisix T]

¥ 0111:.1.1])111“" ”00(1

Ouorieey, J.—It appears that Najib-un-nissa Bibi for seif
and as guardian of her inor children executed a deed called a
“sattah,” dated 15th March, 1876, in favor of the plaintiffs, by
which she covenanted to lease to them certain lands, and she at the
sanre time hypothecated to them by the said “sattah™ a four-nnna
share in mauza Bhuarra Makbulpur for the repayment of 2 sum of
Bs. 99-8-0, advanced to her as a loan, and for damages payable by
her in the event of her failure to fulfil the conditions of the
conbract. A 5% annas share including the hypothecated four annas
share was subsequently sold by one of the sons to Tapesini Rai
and Mahesh Rai and Ram Lal, the two latter being represented in
this suit by Kunjan Singh. Tapeshri Rai bought 3% annas and
obtained a mortgage on the remaining 2 annas share and the
others bought a 2 annas share. The plaintiffs now bring this suit
against the vendors, purchasers, and mortgagee, to recover
Rs. 1,059-6-0 by sale of the hypothecated four annas shave, the
sum they claim being the sum theyadvanced and the damages
to which the vendors became liable for failure to fulfil the terms
of the sattuk, and for which amount the share was hypothecated,
and they basc their claim on the satteh. The plaintiffs and
executants of the satfah entered into a compromise ; Kunjan Singh
defendant-purchaser confessed judgment; and Tapeshri Rai, who
it will be seen is inberested in the whole four annas share hypo-
thecated in tho smitah, as out of 5% annas which belonged to
the exccutants ho purchased 3% aud holds a mortgage on the
remaining 2 annas, dispated the claim on the ground, inter alia,
that the claim to enforce the hypothecation of four annas under the
sattah necessarily failed, inasmuch as that instrument should have
been registercd, as it created a lien over the property for more

than Rs. 100, and being unregistered was inadmissible in evidence. -

The first Court decreed the claim, exempting two of the children
of Nujib-un-nissa. Tapeshri Rai appealed to the Judge and
raised the same objection as to i'L: regisivaiion, and the Judge
held that the objection was valid, and he set aside so much of the

T APL»’-u
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decree as enforced the hypothecation undor the sattuk against the
property.

The plaintiffs have proferred a second appeal making Tapeshri
Rai alone respondent, and they urge that the instrument does nab
require registration as it does not create any intorest in immoveablo
property of the value of Rs. 100 and upwards, and {arther thaf the
Judge could not modify tho deerce in rospeet of defendants who
did not appeal ; and there is an ohjection as to costs.

Looking at the instrument in question, which is called a
“sattah,” I find that by its fivst clanses the oxecutant declares that
she has taken a loan of Rs. 99-8-0 from plainti{fs on the promise
that she shall lease the land for farming indigo for the scason of
1284 fasli, and she covanants to have moasured, and to put plaint-
iffs in possession, in Chait 1283 fasli, of 24 Dighas of land to he
selected by the plaintifls’ agent, to be held by them on lease from
Chait 1283 to Bhadon 1284 at a rent of Rs. 4 per bigha, and it is
stipulated she shall veceive the surplng rent after deducting tho
amount of the loan with interest.

The executant binds herself to pay the plaintifts damages at »
certain sum per bigha for loss sustained hy fuilure on her part to
fulfil the eonditions of the agreement, and sho hypothocates a four
anna share in manza Bhurra Makbulpur as security for the repay-
ment of the sum advanced and the damages she may become liablo
for,

T am unable to put quite the same construction on"this document
that the Chief Justice does. The first portion of the instrument
appears to me to be a simple lease or agreement to lease and not to
be a “ zar-i-peshgd” lease, or lease granted on a sum of money being
advanced of the nature of a usufructuary mortgage. It is true
that such leases often are on the same footing as pure usufructuary
mortgages, but it will be seen from Macphorson on Mortgageé},
Sth ed. p. 9, that “this is only when there is a power of redemp-
tion reserved to the lessor either expressly or impliedly, so that i
distinetly appears that the parties themselves in fact intended the
transaction to bo one in the nature of a mortgago,”
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I find no suel indication here. The land was leased for a fixed 188t

period at the end of which the lease terminated : provision was made ;...

for the recovery of the whole advance out of the rent payable to s
the lessor by the lessee and the land was in no way mortgaged as RaL

security for the repayment of the sum advanced. I am not called
on, looking to the pleadings, to say whether this instrument should

have been registered as a lease. .

The last portion of the instrament, however, undoubtedly effects
an hypotheoation of a four annas share of the mauza, and the only
question which is raised in this appeal for our decision under the
Registration Law is whether this portion of the instrument creates
a mortgage to the value of Rs. 100 and registration was in conse~
quence compulsory under s. 17 of the Act of 1871. T thiuk not:
for the only certain sum secured by the hypothecationis Rs. 99-8-0,
and the instroament cannot be held in the terms of the law to pur-
port or operate to create any right, title, or intevest of greater
value than that sum.

The particalar ohjection taken to the inadmissibility of the ins-
trument in evidence with which we have to deal fails, and so far the
first ground of appeal is valid, but the instrument canuot be used
to enforee a lien to any greater extent than Rs. 99-8-0 against the
property in suit.

Before Mr. Justice Pearson and Mr. Justice Siraight. JTSSU‘]
‘ une

KHATUN BIBI (Poarvriry) v. ABDULLAM (Derexpant).*

Principat and Surety— Discharge of Surety by varinnce in terms of Contract~—det
IX. af 1872  Coniract Art), s. 133.

A kabuliynt whereby a lessee agrees, without the consent of the person gunaran-
teeing the payment of the rent agreed to be paid under a former Zaduliyat,
that e will pay rent at-a higher rate than that agreed to be paid in such former
kabuliyat, amounts to a variance of.the terms of the contract of guarantee
and discharge he lessee’s surety in respect of arrears of rent aceruing subsequent
to such variance.

* Second Appeal, No. 1321 of 1879, from a decree of Maulvi Mahmud Bakhsh,
Additional Suburdinate Judge of Ghazipur, daged the 8th September, 1879, revers-
ing a decrce of Munshi Kulwant Prasad, Mansif of Rasra, dated the I3th May, 1879,
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