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Before Mr, Justice Trevelyan and My, Justice Rampini.
TARINI CHARAN CHOWDHRY (Perrrronzs) v AMULYA
RATAN ROY (Orrosize Parry).®
Criminal Procedure Code, 1882, s 146—Siriking of proceedings under
s, 148, Code of Criminal Procedurs, effect of~Breach of the peace—
New proceeding.

Proceedings under section 146 of the Code of Criminal Procedure cannot
be'renewed afier the dispute has been setiled and an order hag been made
that the case be struck off. Under such circumstances & new proceeding
would not be justified only on the materials upon which the proceding,
which was struck off, was based.

Tuis was a rule calling on the opposite party to show eause
why an order passed by the Deputy Magistrate of Jessore, dated
the 80th December 1892, in certain proceedings originally insti-
tuted on the 17th May 1892, under section 145 of the Code of
Criminal Procedure, should not be seb aside. The Magistrate by
his order found the second party (the opposite party before the
High Court) to be in possession of the land in dispute, and directed
him to be maintained in possession until ousted by due course of law.

The facts of the case are sufficiently stated in the judgment of
the High Court for the purpose of this report.

Mr. W. C. Bonnerjee for the petitioner.

Mr. J. T. Weoodroffe and Baboo Promotha Nath Sen for the
opposite party.

The judgment of the High Court (Treveryaw and Ramein: JJ.)
was a3 follows:—

This is an application to set aside an order made under section
145, Code of Criminal Procedure, whereby possession of theland in

dispute was declared to be in the second party. We have had the-

advantage of hearing Mr. ‘Woodroffe with regard to the whole
onse, and have come to the conclusion that, as matters stand, it is
impossible to support the order. The proceedings with regerd to
this land under section 145 began so far back as the 17th May

* Criminal Revision No. 119 of 1893, against the order passed by Baboo
Khettra Mohan Mittra, Deputy Magistrate, Jessore, dated the 30th of
December 1892,
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1802, They were based upon a police report which is dated 11t
April 1892. Written statements were filed in the ordinary course,

Cmanay  and matters went on until the parties presented petitions agking
CHOWDIRY {1 gy opportunity either to have their boundaries demareated

Amurya
Raman
Rov.

under the Survey Act or to settle their dispute (as to boundaries
opparently) by arbitration. An order was made by the Mogistuate
on the 28rd Juno 1892 in these terms :—¢ Both parties have filed
petitions to the effect that until the dispute is settled, either under
the provisions of the Survey Act or by arbitration, they would
not go upon the lands in dispute. Tho case under section 145
may, therefore, be struck off.”

Now the first guestion which arises is, what is the effect of an
order striking off proceedings under soction 145, Code of COriminal
Procedure. As Mr. Woodroffe has told ug, there is a series of
decisions with rogard to the offect of striking off the file of
o Court applications in civil matters, but we think that those
stand on an entirely different footing from proceedings of a
quasi-oriminal deseription. The section itgelf provides for a case
where a Magistrate oan cancel his ordor. Those are oases
where parties show him that no dispute exists, and if the
likslihood of o breach of the pence has consed to exist before
the proceedings undor section 145 have torminated, it follows thab
there can be no nocessity for a continuation of such procesdings.
The result of these applications which were sanctioned by the
Magistrate practically amounted to cessation, ab any rate for the
time being, of any likclihood of a breach of the peace. That must
have bosn the view which the Magistrate took of it, as he congi-
dered it unneccssary to proceed, at any vabe then, with those
proceedings. We think that unless it can bo shown that there is
a logislative epactment giving a power to that effect, cessation
by the order of the Magistrato of any criminal procoedings must,
until that order is set asido, operate not only as staying the
proceedings, but destroying them. This construction of the law
is one also which tho Magistrate himsclf seems to some extent:
to have adopted when, in his order of the 28rd Septembor 1892,
‘ho stated that proceedings under scction 146 were necessary and .
a fresh proceeding should be drawn up. Whatevor his view
may have been in the mattor, we think the effect-of his earlier
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order was to destroy the proceedings, and snything done
after that under section 145 must start afresh and not stand
upon the basis of the earlier proceedings. A mew application was
made by Mr. Woodvoffe’s client, who is the second party, in
September, pointing out that the arrangement come to between
the parties had fallen through, end upon that the Magistrate
made an order on the 23rd September, in which he said—<I find
that the dispute between the two parties as fo the possession of
and title to the 198 bighas in question has not been settled by
arbitration, nor have any practical steps been taken for that
purpose. I also find thaf the first party, Tarini Charan Chowdhry,
is not willing to abide by the decision of an arbitrator appointed
in connection with this case. As the crops ave, some of them,
nearly veady for being cut, a breach of the peace is likely to take
place if either party abtempt to cut them. Proceedings under
section 145 are, therefore, necessary. A fresh proceeding can be
drawn up.”  That order was forwarded to the Deputy Magistrate,
and from that point, in our opinion, the new proceedingsbegan, and
it is necessary to see whether those proceedings areregular. Under
section 145, it is necessary that there should be a preliminary
proceeding, and such order shall be in writing, stating the grounds
on which the Magistrote has been’ satisfied that o dispute likely to
couse o breach of the peace exists. Now, the proceeding, in this
gase is dated 15th October 1892, and it vecites as its basis a veport
of the Sub-Inspector of the Nawapara outpost, from which it
appeared to the Magistrate that there was likelihood of a breach
of the peace. This report of the Sub-Inspector appears to be the
old report of April 1892, and this on the face of the proceeding is
its only basis. 'Wo think thet the Magistrate was not right, in
October, in acting only upon a report, dated the previous April,
when the likelihood of a breach of the pease which is referred to
in that report must Lave passed away, and it was on the ground
that it had so passed away that the Magistrate struok off the
earlier proceedings. It is not always easy to ssy what interval
should elapse between an information and proceeding, but here, as
there was no information of any likelihood of a breach of the
peace after the whole proceedings had been struck off, we think
this particular proceeding is defeetive. The decisions of this Court
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1893  have frequently emphasised the necessity of a proceeding which
Tamng  forms the basis of soction 145, stating the information upon whih
Cmarany  the Magistrate has reason to supposo that a breacl of the peace is

OHO\;’.D”RY probable or imminent. In his explanation the Magistrate hag
Alagi? pointed oub cerlain proceedings under section 107, which took
Rov. place in November, and showed at the time of the Proceedings that
thore was likelihood of a breach of tho peace. But the likelihood

which may then have existed, and which might have reference to

tho probable breach of the peace roferred to by the Magistrate, was

not what ho now relers to. Ile was referring to a different thing
altogether. The sefting asido of theso proceedings may only lead

to tho instibution of a fresh proceeding. That, of course, is g

matter for tho Magistrate to determine, having regnrd to the

question whether af tho prosent moment there is or is not likeli-

hood of o breach of the peaco.  But inasmuch as the proceeding

now beforo us does not recite anything on which the Magistrate

could reasonably have supposed that thoro was, at thetime of
recording the proceeding, a likelihood of a breach of tho peace, we

think that all the proceedings are defective and must be set aside,

H., T. H Lule made absolute and order set aside.

Bafore Mr. Justice Trevelyan and Mr. Justico Rampini.

Aﬁ%l HARDWAR SING or LALL (Porrrronss) o, KILEGA OJHA
' (OproSITE PARTY).*

Benel of Magistrates, absence of member of—Hearing of part of case by
one Bench of Mugistrates, and decision by another—Criminal Pro-
cedure Code, 1882, ss. 16, 350— Rules framed by Local Government for
the gm'dmwa‘aj' Bonches of Magistrates under section 16, Criminal
Procedure Code— Ullra vires.

Rulo 8 of the rules framed by the Local Govornment for the guidance of

Benohes of Magistrates is ultra vires

An Honorary Magistrate may not give judgment and pass sentence in a
case unless ha has boon o mombex of tho Benoh during the whole of the
hearing of the case.

# Oriminal Rovision No. 101 of 1893, against the order ‘pusserl by
L. Hare, Bsq., District Magistrato of Mozuiferpore, dated the 81st January
1893, affirming the order passed by the Bench of Honorary Magistrates of
Sitamarhee, dated the 18th of January 1893.



