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in which ke prayed {Mat the objections of the judgment-debtors il
might bo dissllowed el the salo be confirmed.  The application g w « Raw
wag eventually disaliowed. Onihel0th February 1882, the decron- Kamm
bolder again epplied for execution of the decres. The JowerCourte  Husany.
held thal the applzmtm‘n wes barrod by Hmitation, astibelast appli-
cation, within the weaning of No. 159 {4}, sch. ii of Act XV of
1877, hesd heen made on the 16th August 1875, sinee whea more
than thres years had elupsod.

In sezond appesl the dewse-holder contended that lmitation
should be computed from his application of the 15th March 1879,
and therefore the present applivation for exeoution wea within fime.

Muvshi Hanuman Progid and Mir Zedur Hwain, for theappsl-
lant. .

Slah dsad A¥ {or the respondents. -

The Cowrt (Croriewy and Brovavesy, JJ.) d&Lwred the fol-
lowing judgment 1

CiprieLy, J.~We are of opinion that the dectes-holder’sappli-
cation of the 1Gth Maveh 1874 salficed io gvoid "{he bar of Himi.
tation, The orders of the Courts below sre sebaside, and the ense
remanded io the first Court for dispossl on the merits.

FULL BENCH.
Bfore Sir Rohert Sinart, B2, Chief Juitice, Mr, Justive Straigh?, Mr. Fae
tice Qidfiald, Mv. Justics Brodhurst, nad 1. Justice Tyruil.
MUNNA SINGH «xo ortzes (Psaswrizzs) v, GAJADHAR SINGH
{Drrsyoanr® 1853
Kalein sovention of deeree~Sole pot @side— Return of purchesv-mone _y-n».& Mug 7.
by g pclaser fur purchassamoney~Civil Procsdurs Onde, 55, 318, 316,

PerSensrene, Ouvergen, and Traeavr, JJ.~Tiat the wonizing 3160F the
Civil Procedure Coda ™ nosselablointeest” mevn™ nothingtesell,"sndareaop,
fntended o confinethe cases by whish a purchaser at an exection-aule shail ba
entitled o Teceive hackhis porehsso-money 1o diose in whieh the Jud'rmem'.ﬁ
debtor, though kaving an inferees, such interest i, by prohubition of oy orfor
sorak Gther resson, wnselesble.

Held by the Tull Dexch thata penchescr a3 & xale ia eveontion of & desxse
e mmntun m swit againg tho decvee-holdwr for recovery of his purchise-

*Rocnad Appesd No. 1948 af 1881 foom o decres of Bubu Kashi Nath Bis-
was, Additioual Svbredicats Judgecf Cuswapore,dstod ihe20th Augnst 1581,
roversing a deszee of Shah A -ulink, Munsif of Fatehpur, dated the 20th:
Juaon 1884,
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money when it is found that the judgment-debtorhad no saleable interest in
the property sold, and heisnotlimited to the speciakprocedure in the execution
department mentioned in s. 315.

Tris was a reference to the Full Bench by Straight and
Brodhurst, JJ. The facts of the case and the point of law
referred are fully set out in the order of reference, which was as
follows :—

StratcuT, J.—This is an appeal from a decision of the Addi-
tional Subordinate Judge of Cawnpore, dated the 20th August
1881, The material facts for consideration are as follows:—
Gajadhar Singh, the defendant-respondent, had a money-decree
against one Dhan Singh, and in execution of it, he, on the 21st
February 1879, brought to sale & zamindari share of his judg-
ment-debtor in mauza Nasauli Buzurg. This was purchased by
Ahsan-ul-zaman and Imdad Husain {for Rs.105. Dhan Singh sub-
sequently objected to tiie sale on the ground that the property
was ancestral, and for some reason best known to himself, the
Munsif, on the 4th March 1879, set itaside and direeted a fresh
sale for the 20th June following. Meanwhile Ahsan-ul-zaman
and Imdad Husain instituted a suit against Gajadhar Singh and
Dhan Singh for establishment of the sale of the 21st February
1879. The Mdunsif on the 28th May 1879, holding that such a
suit would riof lie, dismissed it, but on the 19th November follow-
ing, on apyeal to the Subordinate Judge, this decision was reversed
and the plaintiff’s claim was decreed. In theinterim, thesale ordered
for the, 20th June had taken place, and the plaintiffs-appellants
had, become the purchasers of the before-mentioned property for

"Re. 425.  After the decision on appeal of the suit of Ahsan-ul-

zaman and Imded Husain, the plaintifis-appellants were dispos-
sessed. of the share so purchased by them, and in consequence
hey now sue Gajadbar Singh to recover the Rs. 425 paid by them

. m account of it. The Munsif decreed the claim, buf the Addi- "

tional Subordinate Judge on appeal dismissed the suit upon two
grounds; first, that having regards to the provisions of 5. 315 of the
Procedure Code no suit can be maintained, and that the plain-
tiffs-appellants should have sought their remedy in the execution
department, and next, that upon the principle of “ caveat emptor™
the plaint disclosed no cause of action.
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From this decision the plaintiffy appeal to this Court, and their
pleas in appeal specifically assail the soundness of these two rulings
of the Subordinate Judge.

The substantial point really seems tobe, whether the lsnguage
of 8. 315 of the Procedure Code does forbid a suit like the
present, and perhaps in order to more satisfactorily consider this
question, it may be convenient to see what the law with regard to
it was under Act VIIL of 1859, and whab alterations have been
introduced by the present Code. 8. 258 of Aet VIII of 1859
provided that “ whenever a sale of immoveable property is set
aside, the purchaser shall be entitled to receive back his pur-
chase-money, with or without interest, in such manner as it may
appear proper o the Court to direct in each instance.” In refer-
ence to this section many rulings may be found, but I think it
sufficient to mention Sowdaminy Chowdhrain v. Krishna Iishor
Poddar (1) 3 Dorab Ally Khan v. Khajah Moheeooddeen (2); Framji
Besanji Dastur v. Hormusji Pestangi Framji (8) ; Hira Lal v. Karime
un-nisa (4) ; Ram Navain Singh v. Mahtab Bebi (5); and an unre-
ported Full Bench decision of this Court in Appeal No. 7 under s.
10 of the Letters Patent, dated 21st April last. By all these deci-
sions it seems to have been recognised as an established princi-
ple of law, that a purchaser at a sale in executior. of decree cannot
recover his purchase-money, if it turns out thav the judgment-
debtor whose immoveable property he has purchased had no sale-
able interest, and that s. 258 of Act VIII of 1859 solely applies
to those cases in which a sale has been set aside for irregus
larity in publishing and conductingit. The only contrary Wew
of which I am aware is enunciated by Couch, C.J., in Bank of
Hindustan v. Prem Chand Raichand (6). It would therefore secem
to come to this, that under the old law an sucfion-purchaser could

get back his purchase-money if the sale were set aside for-

material irregularity in publishing or conducting it, but that it
was not a sufficient ground to avoid it, that the judgment-debtor
had no saleable interest. The suction-purchaser bonght 2t his
peril, for there was no warranty, express or implied, and if he’
acquired nothing, that was his misfortune. Ss. 313 and 315 of

(1)4B.L. B, F. B, 11. (4L L R, 2 All, 780,
(2) 1. L. R., 1 Cale,, 55. (5} L. L. R.? 2 All., 828.
(8) 1. L. B., 2 Bom.,, 268. (6) 5 Bom. H. C. Rep,, 83.
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the new Code, however, have infroduced an entirely new state
of things, and in them are to be found spéeial provisions for the
benefit of aunction-purchasers of immoveable property at sales in
execution of decree, where the jndgment-debtor turny ouf to have
no saleable interest. DBy s. 313 such purchaser may now apply
to have such sale sef aside, “ on the ground that the person whose
property purported to be sold hed no saleable interest, *> and “the
Court may make such order as it thinks fit.”” For this application
the Limitation Law of 1877, art. 172, allows a pericd of sixty days
from the date of sale, and not thirty asallotted to ordinary applica-
tions to set aside a sale under ss. 311 and 312. Moreover,s. 588 of
the Code, cl.{16), makes orders under s. 313 setting aside or refus-
ing to set aside a sale appealable. But beyond these provisionsof
s. 313, a still greater changeis to bemetwithin s. 815, forthere we
find that, if a sale hasbeen set aside under s. 313 orit is found that
the judgment-debtor had no saleable interest in the property which
purported to besold,and the * purchaser™ has for that reason “been
deprived of it, he shall he entitled fo receive back his purchase-
money (with or without interest as the Court may direct) from any
person to whom the purchase-money has been paid. ” It is to be
obseived that an unusual course has beenadopted in thislatter para-
graph of introducing into a Code regulating procedure anovel and
somewhat startlirzﬁg declaration of substantive law. Now no doubt
aceording tothe/Contract Law of this country a purchaser by private
sale con hOlgﬁle seller responsible for any loss he may sustain, if
through #ile invalidity of the latter’s title to sell the former is
depsived of his purchase. It may bethat the framers of the Code

of 1877 had this present to their minds, when they introduced

the innovation in 5. 315, and contemplated placing purchasers by
public and private sales upon the same footing, though it is to be
wticed that while in the case of private sales the buyer is to be
-ecouped for any loss he has sustained, that is to say, his solatium
is to be in the shape of damages, in the case of a public sale of &
immoveable property the auction-purchaser *shal be entitled” to
e peeeive back his purchase-money.”  “8hall be entitled,” but how?
¥ The repayment of the said purchase-money and of the interest
4t any) allowed by the Comt may be enforced against such person
tnder the rules provided by, this Code for tho execution of a
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decree for money.”* Now it seems to me that, looking at these
provisions, more parficularly to the paragraph just set out, while
it was intended by ss. 818 and 315 to introduce a mew prin-
ciple of law in the interest of auction-purchasers, it was meant
to limit its application and enforcement to a particular form of
procedure, namely, by proceedings in the execution department.
In my opinion, where sections of an Act, as in the present instance,
declare a new and specific right to be a legal right and enforceable,
and at the same time contain provisions as to the procedure by which
such right may be enforced, this is the procedure that must be
adopted and no other. Now it is to be remarked that while the
“ decree-holder” or “the person whose immoveable property has
been sold ¥ must, if they seek to set aside a sale, apply within thirty
days from its taking place, the auction-purchaser has sixty days,
or just double the time, in which to prefer his application under
8. 313, this longer period being allotted as a reasonable one for him
within which on the one hand to obtain confirmation of sale and
possession, or on the other hand to find out that his purchase has
been infructuous and so to apply fur repayment of his purchase-
money. If he applies to the Court that brought the property to
salo to have it set aside, on the ground that the judgment-debtor
had no saleable interest, both the judgment-debtor and the decree-
holder are to have an opportunity of being heard against such ap-
plication, and if it is granted, the Court shall declare the auction-
purchaser entitled to receive back his purchase-myfyey with interest
or without, as it may decide, and such order 5 enforced at
once in execution in the same manner as a decres for g
Why, when a simple and plain-sailing procedure of this kind 1
down, it is to be said that the same section which directs i
gives a right to bring a regular suit I cannot myself unders
If the sale is set aside under s. 813 and the order, if appe
is confirmed, the auction-purchaser is “de facto” entitled to
fund of his purchase-money. Why then is he to be allow:
adopt the dilatory’ and expensive alternative of a regular
against the decree-holder, who has probably already entere
satisfaction of his decree, and to subject him to a delay, that 1
result in his ultimately finding himself barred by time from
ing a fresh application for execution against his judgment-de
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In my opinion, therefore, ss. 313 and 315, more particularly
the latter, do bar a regular suit, and the rémedy of the auction-
purchaser lies in the execution department. As, however, the

. - . . . ..
Gasspmas Doint is one of considerable importance, and no decision, as far as

Sinax.

I am aware, has yet been passed upon it, I would, if my brother
Brodhurst consents, refer the following question o the Full Bench
for its opinion :—

Having regard to the language of ss. 813 and 315 of the
Procedure Code, can an auction-purchaser at a sale in execution
of decres maintsin a suit ngainst the decree-holder for recovery of
his purchase-money, when it turns out that the judgment-debtor
had no saleable interest in the property sold, or is he limited to
the special procedure in the execution department therein provided.

Bropuuzrst, J., concurred in the reference.

Pandit Ajudhia Nath and Lala Lalta Prased for the appellants.

Munshi Swkik Ram and Maulvi Mehndi Hasan for the respond-
ent.

The following opinions were delivered by the Full Bench :—

Sruarr, CJ.—We are asked by this reference whether,
having regard to the language of ss. 313 and 315 of the Procedure
Code, an auction-purchaser at a sale in execution of a decree
can maintain g suit ;a/gainst the decree-holder for recovery of his
purchase-money, W/l‘:én it turns out that the judgment-debtor had
no saleable _intél,?ﬁfst in the property sold, or whether he is limited
to the special o= .dure in the execution department therein pro-
vided, j},ﬂ.ﬂfﬁ , <nswer is in the affirmative. The case appears to

" 1@ inder the third condition of things mentioned in s. 815, viz,

-*hen it is found that the judgment-debtor had no saleable inter-
_in the property which purported to be sold, and the purchaser
”:r that reason deprived of it, the purchaser shall be entitled
“eeive back his purchase-money (with or withount interest as
Court may direct) from any person to whom the purchase-
.6y has been paid” ; and then the section goesjon to provide
~; “repayment of the said purchase-money and of the interest
pny) ellowed by the Court may be enforced against such
. under the rules provided by this Code for the execution

¢ decree for money.” This procedure, it will be observed, is
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permissive and discretionary. It does mot bar a suit, if that be
considered, under the dircumstances of the case, the more appro-
priate and convenient remedy, for to procced by way of suit is
in all cases a plaintiff’s right, unless the suit is excluded expressly
or by necessary implication, Here there is no exclusion of a suit,
either espress or implied, but an alternative proceeding of a sum-
mary nature is allowed by which a disappointed purchaser may,
if he thinks fit, recover his money. The words ‘“‘when it is
found” in this s. 315 deserve attention: in my opinion they con-
template some previous proceeding, in which it had been found
that the judgment-debtor had no saleable interest in the property
purported to be sold, or the words may mean “when it has been
ascertained or has become known,” in which case the purchaser
might apply to the Gourt for repayment by means of the procedure
provided by the section, but not to the exclusion, in the alterna-
tive, of a suit. If follows therefore that both remedies, that is either
one or the other, are open to a purchaser seeking to get back his
purchase-money on the ground of the judgment-debtor having
no saleable interest; that i, unless something has been done, some
step taken by way of suit or application, either the one or the other
of these remedies is, in the discretion of the party interested in
getting a sale set aside, by reason of the judgment-debtor having
no saleable interest, available to the purchaser. On the other
hand, where a party has elected and put in motion his procedure,
whether by suit or application, that is for the occasion his only
remedy. A suitis, as I have said, a plaintiff’s right, when no
other remedy is provided ; but if the object is to set aside a sale of
land he may, in his discretion, proceed summarily under s 315,
or he may proceed by way of suit. ‘

In the case which has given rise to this reference there was

no japplication of the kind contemplated by s, 313, and there can-
not be a doubt therefore that the suit which was actually brought
was the proper remedy. ,

StrateET, J.—I went very fully into the facts of the case, and
the questions involved in it, upon which this reference has arisen,
in my order of the 7th June last, and it would serve mo useful

purpose to recapitulate the sarae matters here. All the points .
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involved have now been exhaustively argue?i snd examined at the
hearing before the Full Bench, and it only remains to express an
opinion upon them. By way of preliminary I may remark that
at the outset of the discussion of this reference s question was
raised by my brother Oldfield, as to whether the expression “no
saleable interest ” in ss. 813 and 315 of the Civil Procedure Code
was intended to cover cases in which sales were set aside, on the
ground that the judgment-debtor had no saleable interest at all,
or whether it was meant to be confined to those instances where,
though having some interest, it was, either by prohibition of law
or for some other reason, unsaleable. I confess I do not feel my-
self pressed to adopt the latter conclusion, nor am I disposed to
place any such limitation upon the words. For it should not be
lost sight of, that whereas by s. 249, Act VIII of 1859, all that
had to be proelaimed for sale was “the right, title and interest of
the judgment-debtor,” now by the present Code it is *the prop-
erty and any incumbrance to which the property is liable™ that
must be advertised. Hence, in harmony with this latter provision,
it would seem that ss. 313 and 315 provide for cases in which by
reason of property having been put up and sold, either as free from
incumbrance, or without disclosure of all incumbrances, the pur-
chaser does not acquire the interest that purported to be sold him,
It is further fo be observed that now under s. 287 of the present
Code, the duty and obligation is cast upon the Court executing a
decree of ascertaining the several matters to be specified in the sale
notification by the examination of any person it thinks necessary, or
of any document in the possession or power of such person relating
to the property to be sold. It is obvious, therefore, that if an
incumbrance or incumbrances, which are not disclosed, do exist,
the auction-purchaser must, in the sense of s. 815, be thereby
deprived of what he has purchased, and what purported to be sold
him—namely, the property free of incumbrances, just as much as
if it turned out that it belonged to somebody else, and that the
judgment-debtor had no interest in it at all. I fail to understand
why any distinction of the kind suggested by my brother Oldfield
at the hearing, but which, having had the advantage of seeing his
answer to this reference, I find he does not now meintain, should
be drawn in favour of an auction-purchaser who buys when the
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judgment-debtor has’an interest that is not saleable, as against an
auction-purchaser who buys when the judgment-debtor hasno inter-
est ot all.  As bearing upon the view I take, that the words “no

saleable interest ” should not he limited in the manner suggested, I g

may refer to a case decided by Pontifex, J.—Naharmul v. Sadut
Al (1). Under all the circumstances, therefore, I think the
expression should be interpreted in the widest and most general
sense, and as meaning in plain terms “nothing to sell.” For I
cannot suppose it was ever intended that a purchaser at en
auction-sale held under the authority of a Court, who buys a pro-
perty as iree from incumbrance, which subsequently turns out to
be mortgaged up to its full value, can be said to have purchased
what purported to be sold him, because it may be argued that he
technically acquired the judgment-debtor’s equity of redemption.

So much forthis preliminary point; and now to turnto thesub-
stantial question raised by the reference—mnamely whether, when
a sale is set aside on the ground that the judgment-debtor had no
saleable interest, or such is afterwards found to be the case, the
auction-purchaser is absolutely bound to resort to the Court which
ordered the sale to enforce a payment of his purchase-money, or
whether he has the alternative of a regular suit open to him? In
other words, are the provisions of s. 315 exhaustive, and do they
prohibit such a suit? In my referring order I stated all the rea-
sons that occurred to me why this question should be answered in
the affirmative, and itis unnecessary torepeatthem. At the hear-
ing before the Full Bench it was much pressed upon us, that as
the expression used in s. 815 is “may be enforeed,” and 2 suit is
not in terms forbidden, no bar exists to a proceeding of that
character. -

There is weight in this contention, as also in the argument,

that questions of difficulty as to the repayment of purchase-money
might arise between auction-purchasers and decree-holders, which
it would be most unsatisfactory and inconvenient to have deter-
mined in the execution-department. As the law now declares
that if & purchaser at o Covrt-sele is deprived of his purchase,
because there was nothing belonging to the judgment-debtor to

(1) 8 Cale. L. K., 468,
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gell him, he is entitled to receive back his purchase-money, it
would perhaps be unreasonable to limit his rémedy to that provided
in s. 815, Furit must not tobe lost sight of that it is not only when
a sale has beenset asideunderss. 312 and 313, but further “when it
is found that the judgment-debtor had no saleable interest in the
property which purported to be sold, and the purchaser is for that rea-
son deprived of it,” that an auction-purchaser is declared by s. 315
entitled to receive back his purchase-money, and this provision
was no doubt intended to cover a case in which, though the sale
had not been set aside in the execution department, some third
person had, by separats suit or in some other manner, established
his title to the property sold as belonging to the judgment-debtor
and so ousted the auction-purchaser. In a case of that kind if
would seem scarcely convenient or appropriate to limit the latter to
the machinery of the executiou department to obtain a refund of
his money, for questions of difficulty and complexity mightarise in
reference thereto, that could only be determined in a suit to which
the decree-holder, the judgment-debtor, and the person at whose
instance the auction-purchaser hud been deprived of his purchase
were made parties. Having given the matter the best considera-
tion I can, and in the absence of any positive prohibition to such
a suif, T would therefore answer the question put in the reference
by saying, that an auction-purchaser at a sale in execution of de-
cree can maintain a suvit against a decree-holder for recovery of
his purchase-money, when it turns out that the judgment-debtor
had no saleable interest in the property sold, and he is not limited
to the special procedure in the execution department mentioned in
8. 315.

TyrRELL, J., concurred in this opinion.

Ouprrerp, J.— 1 have had considerable doubt asto the meaning
to be placed on the words “mno saleable interest ”” in ss. 313 and
315 of the Civil Procedure Code, whether they refer to a case where
the auction-purchaser is deprived of the property purchased be-
cause the judgment-debtor has no interest in it, or only to a case
where the interest of the judgment-debtor is by law not liable to
be sold, and the sale is for that reason set aside, or the auction-

1

purchaseris deprived of the property.
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By s. 258, Act VI of 1859, whenever a sale of immoveable
property was set aside, the auction-purchaser was entitled to re-
ceive back his purchase.money with or without interest, in such
manner as it might appear proper to the Court to direct in each
instance. This provision has been held to meet those casges where
thesale was set aside for irregularities unders. 256, and the ground
for the relief is, that it is inequitable that the decree-holder should
retain the purchase-money when the sale is set aside, and there
is & guarantee on his part that the sale shall not be sef aside or
the auction-purchaser be evicted by the judgment-debtor, but he
did not guarantee that the judgment-debtorhad any right or inter-
est in the property sold, and his not having any interest in it was
in consequence no ground for setting aside the sale, or allowing a
refund of the purchase-money, so far asthe rightto that relief rested
on any obligation arising out of a guarantee of interest by the de-
cree-holder and apart from other considerations. The following
cases may be referred to :—Sowdamini Chowdrain v. Krishna Kishor
Poddur (1); Ram Tuhul Singh v. DBiseswar Lall Suhoo (2); and
Dorab Ally KEhan v. The Evecutors of Khajah Moheeooddeen (3).

The present Civil Procedure Code, by ss. 813 and 315, has, in
addition to the relief allowed to an auction-purchaser by s. 258,
Act VIIT of 1859, empowered him to apply to have asale sel aside
on the ground that the person whose property purported to be sold
had no saleable interest therein, and to recover his purchase-money
with or without interest when the sale has been set aside on that
ground, or when it is found that the judgment-debtor had no sale-
able interest in the property which purported to be sold, and the
purchaser is for that reason deprived of it.

T was at first inclined to consider that it was intended by the
alteration in the sections to allow of the sale being sef aside and re
fund of the purchase-money only in cases when the judgment.
debtor’sinterest was not saleable, and on that ground the prrchaser
had been deprived of the property by the judgnient-debior, and not
when he had been evicted by title paramount. as the decree-holder,
though not guaranteeing the interest of his judgment-debtor in the
property, certainly guaranteed that the property, being the property

(1)43B. L.R,F. I,1il (2} L. R 2 Ind. Ap., 131.
(3) L L. R., 8 Cale., 806; 8. C. 3 Suth. P. C. C,, 619.
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of his judgment-debtor, isliableto be sold, and thatthe sale willnot

T Monna Do set aside or the purchaser be evicted by ths judgment-debtor.

SiNeH
v,

But the term “no salesble intorest” is wide enough to embrace

GasspHar cases when there is found to be no interest at all in the judgment-

Sivem.

debtor in the property sold, and it appears to be equitable that the
sale should be set aside and the purchese-money refunded, when
there is a total faillure of consideration, as there will be in such g
case, and such may have been the intention of the Legislature in
introducing the alterations in question.

In my opinion the suction-purchnser is not limited to his reme-
dy to recover the purchase-money in the execution department, but
is at liberty to bring a suit. There is nothing in s, 315 to show
that the purchase-money .can only be recovered by order of the
Court executing the decree, and when a suit is not expressly barred,

it must be held to be maintainable, with reference to the provisions
of 5. 11 of the Code. :

Bropuurst, §.—Clauses 2, 3 and 4 of 5. 815 are as follows:—

-“Or when it is found that the judgment-debtor had no saleabie

interest in the property which purported to be sold, and the pur-
chaser is for thatreason deprived of it, the purchaser shall be en-
titled to receive back his purchase-money (with or without interest
as the Court may direct) from any person to whom the purchaso-
money has been paid. The repayment of the said purchase-money
and the interest (if any) allowed by the Court may be enforced
against such person under the rulss provided by this Code for the
execution of a decree for money.”

Thus the purchaser “shall be entitled to receive back his pur-
chase-money from any person to whom the purchase-money has
been paid,” and “repayment may be enforced against such per-
son under the rules provided by this Code for the execution of a
decree for money.”

It is, however, nowhere laid down in the Procedure Codo that
repayment of the purchase-money can be enforced only under the
said rules, and for the Legislature to have added in s. 315, that a
suit on the above aceount might also bo brought, would have been
to adopt not only an unusual course, but, moreover, an unnecessary.
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one, for it had already, at almost the commencement of the
Code, Z.e. in 8. 11, been expressly stated that  the Courts shall
(subject to the provisions herein contained) have jurisdiction to
try all suits of a civil nature excepting suits of which their cog-
nizance is barred by any enactment for the time being in force.””
The suit out of which this reference has arisen can then be heard,
as it is not barred either by the provisions of the Civil Procedure
Code or of any other enactment,.

There is, I consider, in this case, ag in other insfances men
fioned at the hearing, a double remedy, and my answer therefore
to the reference is that, under the circumstances stated, the auec-
tion-purchaser is not limited to the special procedure in the execu-
tion department, but is also competent to bring a suit for the
recovery of the purchase-money.

APPELLATE CIVIL.

Before Mr. Justice Straight and My, Justice Oldfield.
HIMAYAT HUSAIN (JupemMeErT-DEBTOB) v JAL DEVI
(DECREE-HOLDER).*

Ezxecution of decree—The decree to be ecxecuted where there has been an
appeal—Costs.

The defendant in a suit appealed from so much of the deeree of the Court of
first instance as related to the amount of costs payable by him to the plaintiff.
The decree of the appellate Court directed *that the order of the lower Court
be upheld, and the appeal be dismissed: the appellant to pay the costs.”
Held that the amount of costs awarded by the Court of first instance, although
they were not specified in the appellate Court’s decree, were recoverable in
execufion of that decree, inasmuch as those costs were the subject-matter of
the appeal, and the appellate Court, in affirming the deeision of the first Court
on that point, made them the substantive portion of its decree.

Shokrat Singh v. Bridgman (1) distinguished.

Jar DEev, the plaintiff in a suit, obfained & decree against the
defendant, Himayat Husain, in the following terms:—*“The
whole claim of the plaintiff be decreed against the defendant with
interest amounting to Rs. 83-10 at the rate claimed on the

* Second Appeal No. 15 of 1883 from an order of E. B. Thornhill, Esq.,
Judge of Aligarh, dated the 10th October 1882, affirming an order of Maulvi
Sami-ul-lah Khan, Subordinate Judge of Aligarh, dated the 9th October 1882,

(1) I L. R., 4 AlL, 376.
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