
8̂83 f u l l  b e n c h .
Mai/ 23..----------------------------------- — -----------------------  ^

B^ore Sir Robert Stuart, Kt., Ohi^ Justice, Mr- Justice Straight, Mr.
Justice Oldfield, Mr. Justice Brodhurst and Mr. Justice Tyrrell.

TJMED EAM  ( D e c b e e - e o l d b e )  v . DAULAT EA M  (J trD a M K N T -D B B T o s ).^

Trees— “ Immoveable ” property— “ Moveable "  property—Act X I  of 1865, 
s. l^—Act I l l o f i m  {Registration Act), s. 3—Act I V  of 1882 {Transfer 
of Property Act), s. 3—Act 1 0/ I 868 {General Clauses Act), s. 2 (5), (6). 
Held that, for the purposes of the Mufassal Small Cause Court Act, 

standing timloer ia not “ moTeable” property. ^
Nasir Khan v. Karamat Khan (1) referred to.

T h i s  "was a reference to the High Court under s. 617 of the Civil 
Prooedure Code by the Judge of the Court of Small Causes at Agra. 
The Judge stated the facts of the case and the point on which he 
entertained doubt as follows:—

“ In this case the decree-holder has applied for the attach
ment of certain trees as the property of the judgment-debtor. 
It is objected that standing trees are not moveable property, 
and a Court of Small Causes is not competent to attach them. 
According to the definition of immoveable property as given in 
the Penal Code and the Indian Succession Act, standing trees come 
within the category of such property. But the Indian Eegistration 
Act, 1877, and the Transfer of Property Act, 1882, define moveable 
property to include standing timber and growing crops.

The rulings of the High Court on the point are conflicting. 
In the case of Choivdhry RooHtum Ali v. Dhandoo ^2), it was held 
that trees were to be regarded as moveable property for the special 
purposes of the Registration Act only, and that ordinarily they were 
to be considered as immoveable propety. In the case of Nasir 
Khan V. Karamat Khan (1), on the other hand, trees were held to be 
moveable property, but it appears that the ruling in the case of 
Roostum Ali v. Dhandoo (2) was not brought to the notice of the 
Hon’ble Judges.

As the point is thus a doubtful one, and there is a conflict of au
thority in regard to it, and as several other applications have been

* Eeference No. 42 of 1883, under s 617 of the Oode of Civil Procedure 
ly  Babu Promoda Charan Banarji, Judge of the Court of Small Causes at 
Agra, dated the 9th February, 1883.

(1) I. L. E ., 3 AIL, 168. (2) N .-W . P. H. C. Eep., 1838, p. 157.
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made, some for the attachment of stand'ng trees and grow'n" crops, 1̂ 83
1 deem it desirable to refer to the Hon’ )le High Oourt the question F i.ed
whether standing timber and growing crops are to be regaided 
as moveable proberty, and whether a Court of Small Causes is Datjiat 
competent to order their attachment and sale.

My own opinion on the matter is that the definition of immove
able property contained in the Transfer of Property Act, which 
excludes standing timber and growing cfops, should be taken as a 
guide, and that trees and growing crops should be regarded as 
moveable property. But as the rulings of the High Court on the 
point are conflicting, I  refer the question to the Hon’ble Court for 
an authoritative decision.”

The Divisional Bench before whom the reference was laid (O lb -  
FIELD, J., and B ro d h u b st , J.) referred the question raised to the 
Full Bench.

The parties did not appear.
The following opinion was delivered by the Full Bench
S tu a r t  , 0. J., S tr a ig h t , J., O ld f ie ld ,  J., B ro d h u rs t , J., and 

T y r r e l l ,  J.—The question referred is whether standing timber is 
moveable property within the meaning of s. 19, Act X I of 1865> 
against which a Court of Small Causes can direct execution of its 
decree.

The Mufassal Small Cause Court Act (XI of 1865) contains, 
no definition of the words “  moveable ”  and “  immoveable ”  pro
perty, and these words have been differently defined in different 
Acts. In the Eegistration Act and the Transfer of Property Act, 
standing timber, growing crops and grass are included in “  move- 
able ”  property. In the General Clauses Act ( I of 1868), however 
“ immoveable”  property includes land, benefits to arise out of 
land, and things attached to the earth or permanently fastened to 
anything attached to the earth; and “ moveable”  property means 
property of every description except ‘ ‘ immoveable ”  property; and 
imder these definitions standing timber will be “  immoveable-”  pro
perty. The interpretation clause of the General Clauses Act is 
made ap̂ plicable to that Act and all Acts made by the Governor- 
General in Council after that Act sliall come into operation, unless
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there be sometliing repugnant in tlie subjRct or context. It 
therefore does not apply to tlie Mnfassal Sm^ll Cause Coiirt Act; 
bnt we ai'6 o£ opinion that the defintions of “ immoTeahle ”  and 
“ moveable”  property ivMch it contains may appropriately be 
applied to the Small Cause Court Act, as being in accord with the 
spirit of that Act, and the scope of the powers intended to be 
exercised under it by a Judge of a Small Cause Court. W e are 
of opinion therefore that standing timber must be classed as im
moveable property, and this view appears to be in accord with the 
current of rulings on the subject.

W e may add that the case of Masir Khan v. Karamai Khan
(1) to which the Subordinate Judge directs our attention, has been 
misread by him, for it was there held, not that the trees themselves, 
but that the fruit on them was of the nature of moveable pro
perty. ____________

APPELLATE CIVIL.

Before M r. Justice Straight and M r. Justice Brodhurst.
JAG-AT BAKAIN EAI a n d  a n o t h e e  { D e p e i j d a n t s )  v .  PHUN DH EY EAI

( P l a i n t i p i ' ) . *

CimI Procedtii'e Code, s. 295— M ortgage— F irst and seeor.d mortgagees— 
Sale o f  mortgaged fro]^e> ty in execution o f  decree o f  second mor/gagee—  
Suit hi/first mortgagee f o r  re-sale o f  property in execution o f  his decree.
On the 32nd Marcli, 1878, the first iT'Ortga êe o£ certam property obtain

ed a decree enforcing Ms mortgage. On the 35tli March, 1878, the second 
mortgagee obtained a decree en{orcin.p; his mortgage. Both decrees were 
made by the same Court. On the 20th June, 1878, the property -was put up 
for sale in eseoiition of the second moi-tgagee’s decree. The first mortgagee 
subsequently brought a suit for a resale of the property in satisfaction of 
Hs decree. KelA that this was the only course open to him, and he could 
not hav« enfoToed satisfaction of his decree in accordance with the prorisions 
of s. 298 of the Civil Procedure Cofie, inasmuch as the provisions of the 
first and second provisos to that section refer only to sales in execution of 
sitaple money-decrees, whereas the property in question had been sold in 
esecution of a decree ordering its sale, and the provisions of the third 
proviso relate to subsequent and not prior incumbrances*

T h e  facts of this case were as follows :— T̂he owners of a one- 
anna six-pie share of a certain village gave the plaintiS in this suit

* Second Appeal No. 4"-i7 of 1882, from a decree of E. J. Leeds, Esq., 
.Tudge of Oorakhpur, dated the 2Srd January. 1882, affiraiin^ a decree of 
MaulTi Munim-ud-din, Mnnsif of Basti, dated the Ssd September, 1881.

(I) I. L. E., 8 All, 168.


