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Before Sir Robert Stuart, Kt., Chief Justice, Zn‘r- Justice Straight, Mr.
Justice Oldfield, Mr. Justice Brodhurst and Mr. Justice Tyrrell.
UMED RAM (Drcere-2oLpEr) v. DAULAT RAM (JUDGMENT-DEBTOR).Y
Trees—* Tmmoveable ** property—** Moveable” property—Act XI of 1866,

. 19—Adet IIT of 1877 (Registration Act), s. 3—Act IV of 1882 (Transfer

of Property Act), s. 3—Act I of 1868 (General Clauses Act), s. 2 (5), (6).

Held ihat, for the purposes of the Mufassal Small Cause Court Act,
standing timber is not “moveable’’ property. 7

Nasir Khan v. Karamat Khan (1) referred to.

Ta1s was a reference to the High Court under s. 617 of the Civil
Procedure Code by the Judge of the Court of Small Causes at Agra.
The Judge stated the facts of the case and the point on which he
entertained doubt as follows:—

“In this case the decree-holder has applied for the attach-
ment of certain trees as the property of the judgment-debtor.
It is objected that standing trees are not moveasble property,
and a Court of Small Causes is not competent to attach them.
According to the definition of immoveable property as given in
the Penal Code and the Indian Succession Act, standing trees come
within the category of such property. Butthe Indian Registration
Act, 1877, and the Transfer of Property Act, 1882, define moveable
property to include standing timber and growing crops.

The rulings of the High Court on the point are conflicting.
In the case of Chowdhry Roostum Al v. Dhandoo (2), it was held
that trees were to be regarded as moveable property for the special
purposes of the Registration Act only, and that ordinarily they were
to be considgred as immoveable propety. In the case of Nasir
Khanv. Karamat Khan (1), on the other hand, trees were held to be
moveable property, but it appears that the ruling in the case of
Roostum Al v. Dhandvo (2) was not brought to the notice of the
Hon’ble Judges.

As the point is thus a doubtful one, and there is aconflict of au-
thority in regard to it, and as several other applications have been

* Roference No. 42 of 1883, under s 617 of the Code of Civil P
by Babu Promoda Charan Banarji, Judge of the Court of Slr‘z::zll égzzde:r:é
Agra, dated the 9th February, 1883.
1) L L. R., 3 All, 168.  (2) N.-W. P. H. C. Rep., 1838, p. 157.
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made, some for the attachment of stand'ng trees and grow ne Crops,
I deem it desirahle to refer to the Hon’sle High Court the question
whether standing fimber and growing crops are to be regarded
as moveable proberty, and whether a Court of Small Causes i8
competent to order their attachment and sale.

My own opinion on the matter is that the definition of immove-
able property contained in the Transfer of Property Act, which
excludes standing timber and growing ctops, should be taken as a
guide, and that trees and growing crops should be regarded as
moveable property. But as the rulings of the High Court on the
point are conflicting, I refer the question to the Hon’ble Court for
an authoritative decision.”

The Divisional Bench before whom the reference was laid (Orp-
FIELD, J., and Bropuursr, J.) referred the question raised to the
Full Bench.

The parties did not appear.
The following opinion was delivered by the Full Bench :—

Srtuarr, C. J., SrratGHT, J., OLDFIELD, J., Bropmurst, J.,and
TyrrELL, J.—The question referred is whether standing timber is
moveable property within the meanirg of s. 19, Act XI of 1865,
against which a Court of Small Causes can direct execution of its
decree.

The Mufassal Small Cause Court Act (XI of 1865) contains.
no definition of the words “moveable” and “immoveable” pro-
perty, and these words have been differently defined in different
Acts. In the Registration Act and the Transfer of Property Act,
standing timber, growing crops and grass are included in “move-
able ” property. In the General Clauses Act (I of 1868), however
“immoveable” property includes land, benefits to arise «ut of
land, and things attached to the earth or permanently fastened to
anything attached to the earth; and *moveable” property means
property of every description except ¢¢ imraoveable” property ; and
under these definitions standing timber will be * immoveable ”’ pro-
perty. The interpretation clause of the General Clauses Act is
made applicable to that Act and all Acts made by the Governor-
General in Council after that Act shall come into operation, uniess
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there be something repugnant in the subject or context. It
therefore does not apply to the Mufassal Small Canse Court Act;
but we are of opinion that the defintions of “immoveable” and
“moveable” property which it contains may appropriately be
applied to the Small Cause Court Act, as being in accord with the
spirit of that Act, and the scope of the powers intended to be
exercised under it by a Judge of a Small Cause Court. We are
of opinion therefore that standing timber must be classed as im-
moveable property, and this view appears to be in accord with the
eurrent of rulings on the suhject.

‘We may add that the case of Nasir EKhan v. Karamat han
(1) to which the Subordinate Judge directs our attention, has been
misread by him, for it was there held, not that the trees themselves,
but that the fruit on them was of the nature of moveable pro-

perty.

APPELLATE CIVIL.

Before Mr. Justice Straight and Mr. Justice Brodkurst.
JAGAT NARAIN RAT anp anvoraiR (Derexpaxts) o. DHUNDHEY RAL
(PraInTiFr).*

Ciril Procedure Code, s. 296— Mortgage—First and second mortgagees—
Sule of mortgaged prope ty in execution of decree of second morigagee~—
Suit by first mortgagee for re-sale of pruperty in execution of kis decree.

On the 22nd March, 1878, the first mortgagee of certain property obiain-
ed a decree enforcing his mortgage. On the 26th March, 1578, the second
mortgagee obtained & decree enforcing his mertgage. Both decrees were
made by the same Court. On the 20th June, 1878, the property was put up
for sale in execution of the second mortgagee's decree. The first mortgagee
subsequently brought a suit for a resale of the property in satisfaction of
his decree. Held that this was the only eourse open to him, and he could
not have enforced satisfaction of his decree in aceordance with the provisiong
of 8. 296 of the Civil Procedure Code, inasmuch as the provisions of the
first and second provisos to thab section refer only to sales in execution of
simple money-deerees, whereas the property in question had been sold in
execution of a decree ordering its sale, and the provisions of the third
proviso relate to subsequent and not prior incumbrances.

Tae facts of this case were as follows :—The owners of g one-
anna six~pie share of a certain village gave the plaintiff in this suit

* Second Appoal No. 437 of 1882, from a docree of R. J, Leeds, Esq.,
Judge of Gorakhpur, dated the 28vd January. 1882, affirming a decree of
Manlvi Munirn-ud-din, Munsif of Basti, dated the 3xd September, 1881.

(1) L. I. R., 8 AlL, 1868,



