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some notice. The passage is this :— “  I f  one should say ‘ I  have 
given this mansion to thee for life, and to thy successor,’ it -would ' 
only be an oomra, or for his own life, and there would be no trans­
fer to the life-holder, according to the most approved opinion ; 
just as if he had not said ‘ to thy successor.’ ”  I f  such is the 
Imameea Law it is difficult to understand, and still more difficult 
to appreciate, a limitation of interest which necessitates the strik­
ing out from the words of gift its distinctly expressed extension 
to a “  successor.”  The author does not explain what he is pleased 
to call “  the most approved opinion.”  It is at least a most arbi­
trary construction of the gift, confessing, as it appears to do, that 
it could not stand if the terms “  to thy successor ’ ’ also remained 
part of the gift. In  the present case, however, the estate given 
by the gift is conveyed in much larger terms, giving the house 
to the donees “  for their residence and that of thfir heirs, generation 
after generation: I  or m y heirs neither have nor shall have any 
claim regarding the house in question,” — words which, if they are 
capable of any legal meaning, clearly and distinctly bestow the 
right to the thing given absolutely.
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Brfore Sir Bolert Stuart, Kt., Chirf Justice, Mr. Justice Straight, Mr. Jus- " 
Oldfield, M r. Justice Brodhurst, and Mr. Justice Tyrrell.

D EO  K IS H E N  ( D e f e n d a n t )  v .  B D D H  P E A K A S H  ( P l a i n t i f f ) . *  

Hindu Law— Inheritance— Insanity.

A person is disqualified under Hindu Law from succeeding to property, 
if lie is insane wlien the succession opens, whether his insanity is curable or 
incurable.

Under the same law, when property has once vested by succession in 
a person, his subsequent insanity will not be a ground fur ils resumption.

Under the same law, although a person becomes qualified to succeed to 
property, after the disqualification of insanity ceases, he cannot resume pro­
perty from an heir who has succeeded to it in consequence of his disqualifi­
cation when the succession opened.

*  Second Appeal No. 110 of 1882, from a decree of H . F. Evans, Esq., 
Judge of Moradabad, dated the 16th September, 1881, affirming a decree of 
Mauivi Samiullah Ehau, Subordinate Judge of Moradabad, dated the 29th 
ipril, 1881.
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P e a e a s h .

Deo KKii£N- plaintiff, Biidii Prakash, brought the present suit aga nst
tlie defendant Deo Kishen for possession of certain immovtable 
property. Tiie plaintiff claimed as t l ie  dangliter’s son of one Gfir- 
dliari Lai deceased. Tlie defendant contended, inter alia, that as 
Indrain Kxiar, the widow of G-:rdhari Lai, was alive, the plnintifE 
had no title din'ing her lifetime. On behalf of the plaintiff it was 
alleged that Indrain Knar was insane and had been so at the time 
of her hnsband’s death; and it was argued that snchheing the case, 
she was disqualified from inheriting. The Court of first instance 
found that the plaintiff’s allegations as to the insanity of Indrain 
Euar were correct, and held that she was not entitled to inherit, 
and gaTB the plaintiff a decree. On appeal by the defendant the 
District Conrt affirmed the decision of the first Court. The defend­
ant Deo Kishen then appealed to the High Court. The first two 
grounds of 8,ppeal were as follows ;— (i) The decision is bad in 
law in that Indrain Knar, widow of the deceased Girdhari Lai, 
and grandmother of the plaintiff, being alive, the plaintiff cannot, 
according to Hindu Law, maintain tlie present suit ; and in that 
Indrain Kuar, having admittedly not been born insane, but having 
become so after her marriage, cannot he deprived of her right of 
inheritance: (ii) In  order to disqiualify a person from inheritance
on the groimd of insanity, it is absolutely necessary according to 
H indu Law that his insanity should be congenital; but in the pre­
sent suit no such thing was either alleged or proved as regards 
Indrain Kuar. The Divisional Bench before which the case came 
on ?or hearing (T y r r e l l  and M ahm ood , JJ.) referred the ques­
tion raised by these grounds to the Fall Bench in the follow ing 
terms;

T y e u e ll , J.— T h is appeal raises the im portant question  w hether
a Hindu, in this case a woman, who was born sane, but snbse-
qnently became a lunatic, was insane at the time of her husband’ s
death and is so stiU, must be regarded as a person disqualified
absolutely and for all time to inherit or take the ancestral estate.
In  general terms, must insanity to justify disqualification ba

(1) 9 B . L. 198. (3) 9 B. L. S .,  204 note.
(8) 3 B. L . B ., P. B., 103.



|iro?ecl to be congenital and ilierafore presumably iiicara.'ble ? "We 18S8 

refer the question to tlie Full Beseli. Deo Kisbkn

M t .  BlUon., M u n s l i i s  Ilanmnan Prmnd a n d  8nkh Ram  ̂ P a r L f l i t  B t o h  

Mand Lal  ̂ a u .d  M i r  Zahur Ilumin^ f o r  t l i e  a p p e l l a n t . .  P s a k a s h .

The Senkjr Government Plender (La’ a Jimh Pj-ia-ad), for the 
respujideuL

The following opinions were delivered by the Full Bench

JSi'RAiGiiT, O ld i t e lb ,  B r o b h l’e s t  and T y r e e l l ,  J J .—-Tha 
■snl̂ j6Ĉ  of excluaoai from inheritance is treated of in Ch. I I , sect.
X , Mitakshara, and verse 1 includes, am.ong pereons \rho are dis' 
qnalified from snceessicm, a madm-an and an id iot; and in the 2nd 
Terse a “ madman”  is explained to be one affected by any of the 
various sorts of insanity proceeding from the air, bile or phlegm, 
from delirium or from planetary influences, and an “  idiot ”  is said 
to be a person deprived of the internal faculty, meaning one in­
capable of disoriminating right from wrong. The fact that some 
distinction is drawn between idiotcy and madness, and the defini­
tion. given to the latter form of insanity in the 2nd verse, would 
eeitainly imply that the insanity which excludes from Bucoession is 
not necessarily congenital; and taken with the 6th verse— “  They 
are debarred of their shares if  their disqualification arose before 
the division of the property — the inference may be drawn that 
insanity existing at the time the succession opens is sufBcieut to 
exclude from inheritance.

The Smriti Chandrika, which is a work of some authority on 
{Hs side of India, when not opposed to the Mitakshara, is very 
explicit. In Oh. "V, verse 9, it is stated:— “  It must be under­
stood that such as appear at the time of division to have been 
afflicted with impotence, &c., are excladed from iheir shares, 
and that the exclusion is not confined to those only that are 
naturally (that is by birth) importent, or the like.”  Nor does 
it appear necessary that the insanity be incurable^ for the 7th 
verse of the same Oh. I I , sect. X , Mitakshara, clearly contem­
plates the ease of a cure, and provides that “  if the defect he re­
moved by medicaments and other means (as penance and atone- 
na^at) at a period subseq_uent to partition, the rigiat of participa-
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lSs.1 _tion  takes effecf; ; ”  and this rule is dearly expressed in the 4ih 
Terse of Gli, Till, V ir a m itr o d a y a ‘ 'I f  subsequently (to partition 

Bri)H succession) .tlieir defects are cured by medication or fclie likej 
PsAKA.tH. they become entitled to obtain their shares; and this is reason­

able, because it is by reason of the defects that they vrere dis­
qualified to share.”

As the disqualification arises with reference to incapacity to 
perform religious ceremonies for the deceasedj it is reasonable to 
suppose that it would have elfeefc if it esi&ts at the time the suc­
cession opens, and without reference to the incurability of the 
disorder.

But when property has once vested by succession in the heir, 
his subsequent insanity will not be a ground for its resumption. 
On this point Viramitr odaya, Ch. V III , verse 4, is explicit. A fter 
stating that the exclusion takes place if the disqualification occur 
previously to succession, the author proceeds— “ but not also if 
subsequently to partition (or succession), for there is no author­
ity for the resumption of allotted shares.”  And on the same prin­
ciple that property once vested cannot be divebted, although, a 

person previously insane will become qualified to inherit property 
on the defect being removed, he cannot resume it from an heir 
who has succeeded to it in nonseL|uence of his disqualification 
when the succession opened, ond the property will thenceforward 
follow the line of succession under Hindu Law.

XSfo decision of this Court on this subject has been brought to 
our notice, but the view we take is in accordance with decisions of 
the Calcutta Court reported in 9 Bengal Law Eeports, pages 198 
and 204, and other cases referred to in Mayne’s H indu Law.

Bt u a b t , 0 . J .— I  concur generally in  the conclusion arrived at 
by my colleagues in this reference. The Hindu Law on exclusion 
from inheritance is, on the authorities relating to it, so vague 
and uncertain as to many of its details, that a satisfactory esami- 
nation of the whole subject, shewing in clear terms what the law 
really is, would be attended with no little difficulty. Such a field 
o£ inquiry, however, is unnecessary in the present case, and what 
we have t-o do, I  apprehend, is  to return such an answer as will
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enablo fclie Judges o f tlie Division Beacli? from whom the leferBnm 6̂83 
c o m e s , to decide the appeal. D s o  I t r s H i i j f

V,

Bi'DK
Two conclusions^ or liowevei'j appear plainly diseernible Psaeash.

irom the Tarious texts. The first is, that congenital insanity., or* 
as it is otherwise termed, idiotcy, dis(|mlifies and escltides. The 
Becond is, that superveoiBg Insaaity existing at the time tliat the 
succession opens, and the property vests in anotlier, also esoliides.
That such is the Hiadu Law very sufficiently appears ; and the 
piinciple of it is well stated hy Mr. John D. Mayue in his excel- 
knt treatise on Hindu Law and Usage, 1878, page 513, -where 
lie says:— The Hindu Law never allows the irtheritaiiee to be in 
abeyance, and if he is aut capable of succeeding at the time the 
descent takts place, tke subsequent removal of his iucapaeity 
•will not enable him. to dispossess a person whose title was better 
than his while the defect existed, though inferior to his own after 
the defect was removed,”  And in support of this doetrine he 
refers to a Full Bench ruling by the Calcutta H igh Court, temjy.
Peacock, C. J., who delivered the judgm ent, the caiie being JTali- 
das Dm  v. Kruhan Chandra Das (1). And the law so laid down 

applies to females as well as to males.

It is not suggested tiiat the insane person, who is a woman, 
was BO from her birth, and even if  she was, eueh insanity of a 
Hindu woman does not appear to disqualify her for marriage. On 
this subject Mr. Mayne, basing his opinion on the Institutes o f 
Mann, Oh. I I , sects. 66 and 67, says:— ‘ ‘ A  Hindu marriage is the 
performance of a religious duty, not a co n tra c ta d d in g , “  there­
fore the consenting mind is not necessary, and its absence, whether 
from  infancy or incapacity, is im m a te r ia la n d  see on tbe same 
subject the same Institutes, Ch. V III , sect. 203. But in the 
present case it k  distinctly found on the evidence that slie was 
insane at the time of her husband’s death. That being so, she 
could not, according to Hindu Law, take the property as his heir, 
and applying this conclusion, the Division Bench will have no 
difficulty in disposing of the appeal.
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