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wound up, &e. In'our opinion that section is, as we in o former 1883
judgment stated, of an enabl'ng kind, and allows the members of Kacras Das
a partnership that has cessed to exist to invoke ‘the machinery of =
the Court of the District Judge to wind up their husiness for S::l:i},‘
them, instead of doing it themselves. WWe certainly cannot read

it as precluding o suit such as the one before us in appeal, nor

can we understand why any sach prohibition as that contended

for should exist. On the contrary, with the number of smull part-
nerships that exist among persons in this country, much incon-
venience and unnecessary expense would be caused were partners

in all cases compelled to resort for dissoluion of partnership or
winding up the affairs of their firms to the District Judge’s Court.

We think therefore that the plaintiff's suit as brought was proper-

ly preferred in the Court of the Munsif, and rightly entertained

by him. Hence it was competent for him to make the referencs

to arbitration, and his judgment and decree in accordance with the

award of the arbitrators were legal and proper, and should be up-

held. We may add that it is satisfactory to be able to take this

view, as it wonld have been hwtle short of a scandal that the plaint-

iff, himself having instituted tne suit and consented to the arlitra-

tion, should be allowed fo suceeed upon an objection to the juris

diction to which he had himself resorted for relief, The appeal is
decreed with costs, and the deecision of the Judge being reverseds

the decree of the Munsif will be restord.

Before Mr. Justice Seraight and Mr. Justice Brodhurst. 1883
MADHUO PRASAD (Derrypaxt) v. AMBAR (Prirrirs). ¥ April 2.

[

ZLand older and tenant—=Suit for vent where the vight to receive it is dis.

puted—det XIT of 1881 (N.-W. P. Rent Act), 5. 148—Third person,

Tn a suit for vent between a landholder and a terant under N..W. P. Rent
Act. 1881, where the right to receive rent is disputed, any rights which the
landholder mny have against the third persow, who nas been madea party
to the suif, nnder 8. 148 of the Aet, can oniy be enforced through the m-dium
of the Civil Court by a suit for declaration of title and for recovery of any
ren’ improperly collected by such person.

* Secoud A peal No. 1198 oo 18~2, from a decres of J. M. C. Steinbelt,
Esq., Judge of Banda, dated the 24th July, 1882, modifyiug a decree of Mun-
shi Janki Prasad, Assistant Collector of the first class, Bands, dated the
22nd July, 1881 70
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Held, therefore, where in such 2 suit it was found that the third person

———— had actuully and in good faith received the rent sued for, the elaim should

Alabio
Paasap
.
Auvar,

1ot have beeu deereed agaiust Lim but should have been dismissed.

T11s was a suit instituted in the Court of the Assistant Collector
of Bandu forrecovery of Rs. 137-1-9 prineipal and intevest, arrears
of reut for 1288 fasli, under clause (a), 8. 93, Act XTI of 1881,
(N.-W. P.Rent Act). The plaintiff, Amlar,a co-sharer of a village,
sued the Jefendants as heirs of a deceased tenant named Maghu,
Tpon hearing their defence, which was that Maghu had paid
Rs. 125 out of the sum claimed as rent for 1288 fasli to Madho Pra-
sad, another co-shaver of the village, the Court ordered Madho Pra-
gad to be made a defendant under s. 148 of the Rent Act. The
defendant Madho Prasad admitted having received Rs. 125 from
Moghuin 1208 fasli. The Courtof first instance dismissed the suit.
The plaintiff Ambar appealed to the Distriet Court. The District
Judge found that the defendant Madbo Prasad had received the
Rs. 125 and in good faith, and dismissed the plaintiff's appeal.
In appeal to the High Court it was urged that all the persons
concerncd being pa:tiesin the suit, the Distriet Court ought to have
dvtermined the case on 1ts merits and deeided who among the de-
fendants was liuble to the plaintiff's claim. This contention pre-
vailed, and the ease was remanded to the Distriet Court under s. 562
of the Civil Procedure Code. Upon the rehearing of the case by
the District Court the plaintiff obtained a decree for Rs. 125 against
the defendant Madho Prasad. Trom this decree Madho Prasad
appealed to the Eigh Court on the following grounds:—(1)
The decree of the lower appellate Court was not warranted by
the provisions of s. 148 of the Rent Act : (2) The bond fide receipt
by the appellant of rent not being disputed, no decree should have
heer passed against him in the present suit.

Babu Rem Das Chakarbati and Munshi Ram Prasad, for the
appelant.

Munshi Hanuman Prasad, for the regpondent.

The Court (Srraremr, J., and Brovuursr, J.) delivered the fol-
lowing judgment : —

Stratemr, J—The pleas in appeal have force and must prevail,
No doubt by 8. 148 of the Rent Act in suits between landholders and
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teuants, in which the right to receive rent is disputed on the ground o 18_53

that it has been f.ond fide paid to a third person, sueh third person may
be broughton to the record as a party. 'This, however, is only for the
purpose of determining, between the landlord and the tenant, the
question as to whether the latter made the payment to such person
as one who had actually and in good faith received rent from him
before and up to the time when the right to sue accrued. The pro-
visions of s. 148 were obviously made for the protection of the tenant,
who, upon establishing a payment to a third person, under the ¢'r-
cumstances mentioned therein, must be held to have satisfactorily
answered the landholder’s claim. Any rights the latter may have
against the third person can necessarily only be enforced through
the medium of the Civil Court, by a suit for declaration of title and
recovery of any rents improperly collected by him.

In the present case it is found as a fact that Madho Prasad, the
appellant, received the Rs. 125 bond fide under circumstances ful-
filling the requirements of s. 148 of the Rent Act. TheJudge, Leing
ot that opinion, should have dismissed the plaintiff-respondent’s
claim to that extent, but in-tead of doing so he has decreed it
against the appellant. Such portion of his decree cannot stand, and
allowing the appeal with proportionate costs, we direct that tne
decree be modified by striking out sueh portion of it as declares
any liability on the part of Madho Prasad.

Appeal allowed,

Refore Sir Robert Stuart, Ki.,Chief Justice, and Mr. Justice Brodhurst.
NASIR HUSAIN (Prarytirr) ». SUGHRA BEGAM AxD OTHERS
(DEFENDANTS).¥
Muhammadan Law~—Gift—Transfer of absolute estate— Condition—
Sunni Law-—Shia Law.

The owner of a house made a gift thereof to certain persons * for their
residence, and that of their heirs, generation after gen«ration,” declaring
that if the donees sold or mortgaged the house, he and his heirs shouid have
a “claim” to the house, but not otherwise. Held that under Muhammadan
Law, wh ther that by which the Shias, or that by which the Sunnis, were
governed, the house passed by the gift to the done's abso utelv, the
deoclaration by the donor as to the effect of an alienation by the domnees
beiug in the nature of a recommendation, snd pot having the effect of limiting
the estate in the honse itself.

* First Appeal No. 125 of 1881, from a decree of Pandit Jagat Narain,
Subordinate Judge of Cawnpore, dated the 6th August, 1881.
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