
TOL. T.j A L L A H A B A D  S E E lE S . 4 8 7

1’.
SiTLA

it -was not palpably dislioiiest, for wiiile the original clra'wmg and i8S3 
accepting of tlie kintli l3ctween the plaintiff and Hm wa>? of an 
accommodation cliarai'ter, he yet touk the Talue o£ it from tlie fii\4 
holders, Bachtii Lai find Siicoraklian Lrd, and ker̂ t the money. 
Thei’efore, on the plaintiff heiiig- ulfciiiiatfl}'called upon to pay, aiid 
paying the value eovered by the hiindi, he was hound to re -oiipthe 
plaintiff, whose demand, uiidox the ciroiiiiirjtanets in this snit, is a 
perfectly just one. This conclusion is clearly within the I'XiTiciple 
of the ease of Itrf/noM.s v. D ji/I/' (1), referred to on p. 13Oof Byles’
Treatise on Bills <>f Exchange, iOth ed., where it was laid down—
‘‘ A  party who procures anotlier to lend his acceptance, thereby 
engages either himself to take up the h ll, or else wdthin a lekson- 
ahle time before the hill heeomes due, to proYide the aec ommoda 
tion acceptor with funds for so doing, or, lastly, to indemnify the 
accommodation acceptor against thecons?quences of non-paymont.’^
Earn Prasad’s appeal is therefore dismissed with costs.

Stuart, 0 . J,, and B i i o d h u e s t ,  J.— This appeal roust he adowed.
Having regard to the fisidings on our order of remand, the tlefeud- 
ants Naud Ram and Bahu Ram incurred no liability to the plaintiff.
They merely acted as temporary banters o f iRamphalj giving him 
certain banking facilities for paiiiallj cashing the hundi. In  fact 
they appear to haye Ijeld the liundi for two days, at the end of 
which time they returned it to him with the balance of the money.
Under these circumstances Nand Ram and Babii Earn cannot be 
said to haTB incurred any liability to the plaintiff. This appeal 
therefore prevails, and the suit against these defendants-appellants 
Nand Ram and Babu Ram must bê  and is, dismissed with costs.

3?83
Before Mr. Justice Straight and- I f r .  Justice Tp't'dL

The COLLISC TOB oi- B SFARES as wanagee oh beh a lj os  the COtJBT March 2. 
OF W-tlEDS OF TEE ESTATE OfMASUMA BIBI ( DOTESDAlfl'} v. SHEO '
PiiASAD AND AN0T.HEE (PlAISTIFIS). ̂

Bl'fquaUfiei pt'Oj)}ietor- -Foimr to enter into contracts— Act V I I I  o f  1879, 
ss. 24s—Act X IX o flB l^  (ISf.-W. p .  Land-Memime Aet)^ s. 2o5.

A suit vv;i.̂  agauirif a disqualified proprietor for money d-ae oxt a
bond, giTeii vviiiLi; Jior x̂Ji’oyi'ny was under the superinteiideiice o£ the Court

*  Pixst Appeal Ĵ o. 53 of 1881, from a decree of Babu Earn Kali 
Cha'adhri, Subordinate Judge of Beavres, dated the iStli March, lysi,

(1) I M. & G .; 2 Scott, II. B., 45.
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1 8 8 S  o f  W a r d s ,  T l i e  C o l l e c t o r  w a s  m a d e  a  d e f e n d a n t  t o  t l i i s  s u i t  b e c a u s e  t l i c
^  --------- - property o f  tlie defendant obligor liad come imder the superintendence of
x H j L o h e c  Court of W ards beforft the execiition of tlie bond .”  S eld  that the 

GoUector’s status in the suit, namely, as representative ad litem o f the de
fendant, was sufficiently described to entitle h im  to raise the question of 
the legal capacity of the defendant to enter into the bond.

The mere disqualification of a proprietor to mat)age his estate does not 
carry with it a general and absolute disqualification to enter into any con
tracts at all.

Held, therefore, Tvhere a person whose property was under the saperintend- 
eace of the Court o f W ards, burrow ed money, and gave a bond fo r  the pay. 
ment of the same, and was sued on the bond in the name o f the Collector, that 
the Court was competent to make a decree against such disqualitied proprietor.

T h e  plaintiff in this suit, repiesented by the respondents in this 
appeal, sued the defendants Nos. 1 to 4, that is to say, Masnma Bibi 
and Muhammad Hasan Khan, and his wife and son, for the amount 
of a loan secured by a personal bond, dated tbe 2nd December, ISTG, 
making the Collector of Benares the 5th defendant, because, as 
stated in the 3rd paragraph of the plaint, “  the property of defend
ants Nos, 1 to 4 had come under the control of the Court of Wards 
before the execution of the bond.”  The defence of the Collector 
to the suit was that the lands of Masuma Bibi, being under the 
Court of Wards, could not be made liable for the debt, as the loan 
had been taken without the knowledge and consent of the Courtj 
and suoh lands should therefore be exempted from liability for the 
debt. The Court of first instance held that the question whether 
the lands of Masuma Bibi were liable for tbe debt did not arise  ̂
as the plaintiff did not make any claim in respect of such lands; 
and gafe the plaintiff a decree against defendants Nos. 1 to 4 per
sonally.

The Collector appealed to tbe H igh Court, as manager on 
behalf of the Court of Wards of the estate of Masuma Bibi, con
tending that, as Masuma Bibi waa a disqualified proprietor ■when, 
she executed the bond, she was not competent to execute the same, 
and the claim based thereon could not be enforced; and that the 
Court of first instance should hare deternmied whether or not the 
lands of Masuma Bibi should be exempted from the claim, or not.

The Senior Gomrnment Pkader (Lala Jmla Prasad), for the 
appellant.



Munslii Hmiuman Prmad and Pandit BklmniMar Wtdh, ;for th e  1S83 
respondents. Th£ C o l i e c -

Tlie Court ( S t r a i g h t  and T y r r e l l ,  JJ.) deliyered tiie fo l lo w -  B E yi.s3s 

m g j« d g m e n t :-
S th a ig h t , J,-—Although, the Collector lias notn b e e  diz-ectly 

cited in the suit as the representative of the defendant Masiima 
Bihi, a disqualified proprietor, whose property is now under the 
superintendence of the Court of Wards, in manner required by 
s. 23 of Act T i l l  o f 1879, amending Act X I X  of 1873, s. 205, we 
think that paragraph 3 of the plaint may be accepted as suffici
ently describing his position and character in the litigation, nameiy, 
as representative ad litem of Masuma Bibi, and as such entitled 
to raise on her account the points involyed in the second and third 
pleas in appeal, namely, her legal capacity to contract simple 
money-debts.

I t  is conceded, and indeed the language of s. 24 of A ct V I I I  of 
1879 leaves no room for doubt upon the matter, that no disqualified 
person, whose property is under the superintendence of the Court 
of Wards, can without the sanction of that Court create any charge 
upon such property, and it is equally clear that such property is 
not liable to sale in execution of a decree obtained in regard to 
any contract entered into by such disqualified person during the 
period his property has been under the superintendence of the 
Court. Assuming, therefore, that we uphold the decision of the 
lower Court giving the plaintiff a simple money-decree against 
Masuma Bibi, he is directly prohibited by law from enforcing it 
against any portion of her property that is under the Court of 
Wards, as the contract on which he sues was entered into by her 
after her estate had come into the custody of that Court. Unless 
the decretal amount is in some way or another disohargedj the 
plaintiff would seem to have no means of enforcing execution of 
his decree except by the arrest of the Musammat. This, however, 
is somewhat beside the question raised by the 2nd aud 3rd pleas 
to which we have already referred. Reading the provisions o f the 
law as contained in Chapter Y I  of A ct X I X  of 1873, and the 
amendmets thereof provided in Act V II I  of 187^^ we are by no 
means prepared to go the length of holding that the mere disqua-
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The Gollbc- ganeral and absolute disqualification to enter into any contract or 
contracts M’liateYer, S. 24 of Act Y I I I  of 1879 certainly says no- 
tliing of tlie kind ; on the contrary, the terms of the second 
parag-i’aph of s. 20oB seem to contemplate that contracts may in 
some casea be entered into, but it prevents decrees obtained in suits 
upon them being enforce 1 in execution against the property which 
is out of the custody and control of the aisqualified person and in 
the hands of the Court of Wards, S ich being the view we enter* 
tain, we cannot say that Masuma Bibi was incompetent to eife.*t 
the loan which is the subject of the present suit, and we cannot 
therefore disturb the decision of the lower Court. Thu appeal 
must be dimissed witb costs.

1883
March S.

Before Mr. Justice Straight and M r. Justice Oldfield.

E A M A U S A I] P A N B E Y  (D ependant) t). E A G H U B A R  J A T I
AND 0THEE8 (P lAINTIFFS).*

Suit for possession of immoveahle property— Suit fo r  cancellation of instru
ment— Act X V o f  18-̂ 7 {Limtiation Ac/ ) , sch. ii, Nos. 91, 142.

The plaintiff sued to setaside a mortgage by conditioDal sale of certain im 
moveable property beIon|jing to him, made on his behalf during his minority, 
and for possei^sion of the property. 'Held that the suit was one described iu 
N o. 14i, seh ii, Limitaiicn Aoc, 1877, and not in Wo. 91 of that schedule.

T h e  plaintiffs i n  this suit alleged that one Srinath Jati died 
leaying the plaintiff Raghtibar Jati as his successor to 24 bighas,
11 biswas of land, the latter being a minor at the time ; that on the 
27th October, 1865, Eaghubar Jati being still a minor, Alia, styl
ing herself widow of Srinath Jati, and mother of Baghubar Jati, 
had mortgaged the land by conditional sale to the defendant Eaman- 
sar Pandey, ostensibly for the benefit of the m inor; that Alia, 
not being the widow of Srinath Jati, was not competent to make 
such mortgage, and the same had not been made for the benefit of 
the m inor; that in 1871, Eaghubar Jati being still a minor, the 
defendant, Eamausar Pandey, had applied for foreclosure, but the 
foreclosure proosedings were invalid, as the notice of foreclosure 
had issued under the signature of the Munsarim of the District

 ̂Second Appeal N o. 583 of 1882, from a decree of J. W . Power, Esq., 
Judg'e of Ghazipur, dated the l4th February, 1882, modifying a decree of 
Maiiivi Muhammad Bathsh, Subordinate Judge of Ghazipur, dated iha 
ISth September, 1881.


