
a s  ao*al^'®^ C o n r t  f o r  t h e  p u r p o s e  o f  l i a Y i n g  t h e  q i i e i t i t m  d e t e r m i n e d  a s  1 8 3 :1

w h e t h e r ,  i n  m a k i n g  t l i e  s e l e c t i o n  o f  N i a ^  A l t  a s  a g e a t  f o r  t h e  H a i i i i .i 'o m  

' t l i e  d e f e n d a a t  e x e r c i s e d  t l i e  r e a s o n a b l e  e a t e  a n d  e a u t i o o  o f

t a t i ( a ^  o r d i n a r i l y  p r u d e n t  m a n  ;  a n d  u p o u  t l i e  f i n d i n g s  l 3 e i n g  r e t u r n e d  M o h t g a g b  

T i r t u a l l j  d is p o s e d  o f  t h e  s u i t  a s  i f  i t  w e r e  o n e  f o r  t h e  

^ d a m a g e s . I t  s e e m s  t o  u s  s u f f i o i e n t  t o  s a y  t l i a t  t l i i s  w a s  n o t  t i i e  

^ ^ J ^ o o t i a g  u p o n  w h i c l i  t h e  B a n k  e a m e  i n t o  O o u i t ,  n o r j  l o o k i n g  t o  a l l  

h e  e i r o i im s t a n c e s ^  d o  w e  t l i i n k  i t  s b o i i l d b e  p e r m i t t e d  t o  m a k e  s i i f h  

a c o m p l e t e  c l i a n g e  of f r o n t ,  a n d  to obtain relief upon grounds^ not 
^^^only that it did not s e t  up, but h j  t h e  very plaint i t s e l f  contro- 

. verted. Some regard must be paid to t h e  f o r m  of pleadings, a n d  

t h o u g h ,  t h e  o i r c m n s t a n c e s  o u t  h e r e  a r e  s u c h  t h a t  i t  • w o u ld  b© 
u n w i s e  to t e s t  t h e m  b y  v e r y  s t r i c t  o r  t e c h n i o a l  r u l e s ,  w e  c a n n o t  

countenance the notion, t h a t  a plaintiff, coming i n t o  Court with one 
c a s e , and hopelessly failing to prove i t ,  should be p e r m i t t e d  to 
succeed upon another, and that directly in antagonism with his 
primary a l l e g a t i o n s .  The plaintiff Bank never claimed to make 
the defendant liable f o r  the Bs. 1,000 i n s t e a d  o f  Nia25 A H ,  on t h e  

ground that he had heen wanting i n  diligence a n d  care in s e le c t ­

i n g  that person as an agent: on the contrary, the terms o f  the 
plaint repudiate such a notion: yet it is on t h i s  footing that relief 
has been granted to the plaintiff.

"We are of opinion that the agency o f  M a z  A H  h a v i n g  b e e n  

a b u n d a n t l y  established as declared by the Judge, the foundation 
upon which the claim of the plaintiS rested c r u m b l e d  away and 
the suit failed. The appeal is decreed with costs and the suit 
must stand dismissed.

_________ ________ A fpm l allowed,

Befort Mr, J'ustiee OUfieli and Mr, Justice Tyrrell 1883.
BUTI BEGA.M ahd akotibbb (Judgment.hebtobs) v. KIHAL CEAND

AHD JLSO m m  (l>BCBEE-ItOI,DEBs},*

Execution of decree-^Stay o f execution̂ '̂ JRevivat of ̂ xecuiion proceedings’—
Act X V  o f 1877 {Limitation. Aci), sch U, i\7a. 187,

A decree was made against B, S, and Z, On the IStB. May, 1879, appH- 
cation was made for ereeiition of the decree against JB aad X  In August 
1879, who had prererred ;ui appoai in i:Lfi siiit, applied ok fhaf frro'Dnd for

•Second Ap]>e;il No. ?■.! of l-SS’2, nvui isti onler of H. G, Koojio. Jiiiipc: of 
rrapiir, dated the 27tli Sepfcsmber, 1S82, rsTersing an orde  ̂of Mwhanimd Sayyid 
Ktea, Munsif of Muzaffarnagar, dated tlie Slsi July, 1882.
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J883 stay of execution, and on the 22nd August, 1879, tte  Court on the sair,
ground ordered execution to be stayed. On the 16tli December, 1879, ZV
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Boti B egam  appeal was dismissed. On tbe 24th June, 1882, an application for execution 
N ih il decree against S  and Xwas made. Jleld that such application migh

Gh a n d . regarded as one for reriyal of tie  proceedings in execution which had
been stayed by injunction, to which Ifo, 178, sch. ii of the Limitation Act 
1877, was applicable, and such application was iherefore within time.

The principle of decision in Baghubans Oir v. Sheosaran Qir (I) an, 
Malyanlhai Dipcliand v. Ghunaskamlal Jadunathji (2) followed,

O n the 2J5th. June, 1867, Buti Begam, the mother, and Kani 
Kubra, the wife, of Malimud Hassn, a lunatic, borrowed Rs. 700 
from Nihal Ghand and Behari Lai, and gave the lenders a bond for 
that amonnt, in whieh they' hypothecated certain immoveable pro­
perty belonging to the Innatic. Tn April, 1878, fche obligees of the 
bond Bued Buti Begam and Kaniz Kubra upon it in the Munsif's 
Court. Zamania Begam, daughter of Mahmud Hasan, applied 
to be allowod to defend the suit on his behalf. This application 
was granted, and Mahmnd Hasan was made a defendant, and Zama- 
nia Begam was made his guardian acl litem. The Munsif gave the 
plaintiffs in this suit a decree against Buti Begam and Kaniz Kubra^ 
and the property of the lunatic. Zamania Begam appealed on-  ̂
behalf of the lunatic to the District Judge, and appeal was dis­
missed with costs on the 1st March, 1879. On the 13th M ay, 1879? 
Nihal Ohand and Behari Lal applied for execution o f the M.unsif’a 
decree against Buti Begam and Kaniz Kubra. In  June, 1879, Za­
mania Begam preferred a second appeal to the H igh Court on be­
half of the lunatic. In  August, 1879, the property o f the lunatic 
having been proclaimed for sale, in pursuance of the application for 
execution of the 13th May, Zamania Begam applied to the Munsif 
to stay execution on the ground that she had appealed to the H igh 
Court. Qn her furnishing security execution was ordered to be 
stayed, and on 22nd August, 1879, the execution-proceedings 
were struck off the file. On the 16th December, 1879, the High 
Court dismissed Zamania Begam’s appeal with costs, on the ground 
that Mahmud Hasan was not legally represented by her, as she was 
a married woman, and set aside the decrees of the lower Courts, so 
far as they affected Mahmud Hasan or his property. On the 24th 
June, 1882, Nihal Ohand and Behari Lal applied for execution 
against Buti Begam, Kaniz Kubra and Zamania Begara, claiming

(1) I. L. R., 6 All, 243. (2) I. L. R., 5 Bora,, 29.



as agai
the last to recover the costs of the first and second 1883
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-rr  - and as against fclie others the amount of the decree o f  the BsaAK 
Munsif. The Munsif held that the application was barred hy Hmi- 
tation as regards Buti Begam and Kaniz Iviibra. The District C e a k o .

Judge held on appeal that the case came within the operation o f  

art. 178, soh. ii o f  the Limitation Act, 1877, and limitation ran. 
fro m  the 16th Decemher, 1879, when, the injunction restraining 
execution was removed.

In second appeal Buti Begam and Kaniz Kuhra contended that 
the application was, as regards them, hatred by limitation.

Pandits Ajmlhia Nath and Bhhamhhar Nath, for tho appellants.
Munshi Kashi Praiad, for the respondents.
The Court (O l d f ie l d  and T y u h e l l , JJ.) delivered the follow­

ing judgment: -
Oldw-eld, J .—- W e  are of opinion that the Judge is right. The 

present application may be regarded as one for revival of the pro­
ceedings in execution which had been stayedhy injunction, and art.
178 of the Limitation Act is applicable. The principle is that re­
cognised in Bagkubam Gir v. Sheosamn Qir (1) and Kalymhhm 
Dipchand v. Qhanashamld Jadumihji (2). W e dismiss the appeal 
with costs.

Appeal dismissed.

Before Mr, Justice Straight md Mr. Justice Brodhursi, J863

lAGHUBAB D A Y A L  (D e pe n d a n t) » . L A C H M I N  SHAHSAE
(P I iAINTIFF).

Mortgage— Suit hy mortgagee to recover mortgage-money— Suit for money 
charged on immoveable property--«Sdief against the person of mortgagor 
— Act X V  of 1877 (Lintitaiion Act) seh. ii, Mos. 116» 132.

In a suit hy a mortgagee to enforce the mortgage Ho. 132, sek, ii of tho 
LimitafioB Act, 1877, is not applicable, so far as relief agaiasfc the mortgagor 
persoiiiilly is claimed. Zalluhhai t. Waran (3) dissented fi'Offl.

This was a smt to recover Bs. 941-18, principal and interest  ̂
nnder a registered bond, dated the 5th August, 1872, wh ercby oertain 
immoveable property was moitgaged as collateral seeixrity for the

* S<?..-orid Appc;!.! No. HO'2 of lt3 2 , from s. rkcrss of J . 51. C . Sieinbolt,
Jtidgs of Rand;)., dated tlio 2ria Augwsti lSS2i I'lfisraring' a decree ci' Kazl WAjibAillRli 
Khan, SiibortliuacvJ Judge, c-f Banda, i!;ii.od the- 30r,h May, 1SS2

! i) I. L. K„ 5 All. 243. f2) I . L. E., & Bom., 29.
(8) I. 6 Bom., 719.


