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FULL BENCH, 7353
S Afareh 10,
Before Sir Rolert Stuart, Bt., Okicf Juslice, Mr. Justice Sfraight, -
Mr. Justies Oldfield, Mr. Justice Brodhurst, wad Mr, Justice Tyrrell.
HABIB.TLLAH (Prastivr) oo NAKCHED RAT axp oruezs
{Derespayes)®
Mortgage~—Registrationemdct. LIL of IST7 (Registratien Act), s, 17, 50—
Act VIIT of 1871 (Begistration dct), s, 17=-Registered und uureyisterel
docaments.

Held by the Majority of the Full Bench (Srrareur and Oiprrern JJ.,
dissenting) that the prineipul sum seeured Ly a mortgage of immoveable
proyerty is alone to be considered for the purpose of deciding whether the
registration of the instrument of mortgage is optional or compulsory usder
the Registration Act, 1377.

The ruling of the Full Beneh in Himmat Singh v, Sewa Ram (1) over.
ruled.

Held, therefore, where an instrument of mortgage by way of conditional
sale, dated the 3nd July, 1871, secured the paymentof a principal sum of
Rs. 72, with interest at Rs. 2 per cent. per mensem, on the 12th May, 1573,
the whole amount thus secured exceeding Rs. 100, that the regisiration of
sueh instrument was optional and not compulsory.

Held by the bLivisional Beneh (Stoary, C J., and Brovmrest, J.) that,
under s. 50 of the Registration Aect, 1877, an instrument the regisiration of
which under the Registration Aect, 1871, wascompulsory, and which was
registered under thut Act, took effect, as regards the property comprised
therein, as against an instrument relating to the same property, the regis-
tration of which under the Registration Act, 1871, was optional, and which
was not registered under that Act

Tuere were two questions raised in this appeal, viz.—(i) whe-
ther an instrument of mortgage by conditional sale, bearing date
the 2nd July, 1871, by which the payment of Rs. 72, with interest
at Rs, 2 per cent, per mensem, on the 12th May, 1873, wassecured
by a mortgsge of vertain immoveable property, required to he

registered; and (i) whether an instrument of simple mortgage,
bearing date the 12th May, 1872, the registration of which was
compulsory, ‘and which was registered under the Registration
Act, 1871, teok effect, as regards the property comprised thezein
against the deed of conditional sale above-mentioned, which relat-
ed to the same property, and had not been registered under that
Act, The latter instrumnent ran as follows :—* We {mortgagors)
have borrowed Rs. 72 of the eurrent coin from (mortgagee) at

o Yocomd Appeal N(a 1560 of 1881, from a decies of Tu Benson, Exy., Judie of dzam-

garh, dc:il:eddt “aa1 ’ rovorsing & decvee of Munsli Mata Din, Munsit of
Nagra, date
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the rate of Rs. 2 per cent. per mensem : we sfall repay the prin-
cipal with interest on the 12th May 1873 : we have for the satis-
faction of the said creditor pledged (certain immoveable property) :
should we fail to pay the money with interest on the expiration of
the term (fixed), he (creditor) may enter into possession ofthe said
property, neither we nor our heirs shall have any claim to the pro-
perty : thesaid ereditor shall have power to get our names expunged
and his name entered in the official papers, and remain in posses-
sion as proprietor and zamindar ; neither we noi our heirs have and
shall have objections in this respect: that before the repayment of
this money, should we execute adeed of mortgage or pledge of any
nature whatever to any one, such deed shall be invalid as against
this deed.”” The Divisional Bench before which the appeal came
for hearing (Stuarm, C. J., and Bropnrurst, J.) referred the first
question to the Full Bench for determination, the order of reference
being as follows :—

Stuarr, C. J.~In this case the question is again raised as to
how the value in an instrument is to be considered with reference
toits optional or compulsory registration. The course of decisions
by this Court, differing from that of all the other High CoTzrrtE—,d
has been to the effect that the principal sum alone is not to be
considered, but that the value may include with the principal sum
the addition of interest to a certain amount according to the terms
of the deed. I have taken occasion to express my doubfs as to the
soundness of that reading of the Registration Law, see Basant Lal
v. Tapeshyi Rai (1), and Himmat Singh v. Sews Ram (2), in
whish I reconsidered the law and went very fully into the subject,
quoting judgments by the Madras and Bombay Courts. I arrived
at the conclusion that the course of decisions in this Court of late
years was altogether mistaken, and being still of that opinion and
holding it very strongly and clearly, I am desirous that this Court,
which is differently constitited now from what it was when the
last Full Bench ruling was made, should have an opportunity of
reconsidering the question.

The question then I would refer to the Full Bench and ask my
colleagues to reconsider is, whether the value in such an instru-
ment as the present is for the purpose of its registration to be taken

(1) I.L. R, 3AlIL 1. (2) I L. R, 8 AllL 157.
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to be the principal 8um alone or that sum with the addition of any
interest or other increment ?

BropruUrst, J., concurred in the reference being made.
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Mr, Spankie, for the appellant, contended that the instrument Nazenmo

came within the terms of 8. 17(J) of the Registration Act,1871,and
therefore its registration was compulsory. Herelied on the ruling
of the majority of the Full Bench in Hemmat Singl v. Sewa Rumn(l).

Mr. Conlan and Munshi Sukh Ram, for the respondent.
The following opinions were delivered by the Full Bench i

Srvarr, C. J.—Having fully reconsidered the question submit-
ted by this reference, I adhere, without doubt or hesitation, to the
views and conclusions stated in my judgment in Hinanat Singh v.
Sewa Ram (1), where, in agreement with the rulings on the same
question by the other High Courts, I held the principal sum alone
was, for the purpose of the question of registration, to be taken to
be the value. In the present case the consideration stated in the
conditional sale-deed of the 2nd July, 1871, was Rs. 72, and under
518 of the Registraticn Act then in force, Aot VIIL of 1871,
its registration was optional and not sompulsory in order to make
the decument evidence. I may add that s 59 of the Transfer of
Property Act, IV of 1882, which was referred to at the hearing
plainly supports my opinion. The first part of that section isin
these terms:—¢ Where the principal money secured is one hundred
rupees or upwards,a mortgage can he effected only by s registered
instrument signed by the mortgagor and atiested by at least two
witnesses.” The second part of the section almost in terms des-
eribes the present ease, it being there provided that ¢where the
principal money secured is less than one hundred rupees, & mort-
gage may be effected either by an instrument signed and aftested
as aforesaid, or (except in the case of a siugle mortgage) Yty deli-
very of the property.” Buf without reference fo the Transfer of
Property Act of 1882, or my consideration other than the actual
Registration Law, any answer to this reference is, that the value to
be taken into acoount is the principal sum alone, ard that having
been only Ra. 72, the conditionsl sale-deed, in order to be received

(1) I L. R., 8 AlL 187,
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as evidence of the contract which it records, did not require regis-
tration.

BropuURsT, d.—0n the question referred to us, I am of opinion
that, for the purpose of registration, the value of a deed should be
estimated merely by the principal amount seecured by it, and sound
reasons for thus estimating the value are, I think, given in the
judgment of the learned Chief Justice, reported on page 157,
vol. 8, All. Series, I. L. R., and in the judgments of the High
Courts of Caleutta, Madras, and Bombay therein alluded to. The
mortgage or conditional sale-deed referred to in the case before us
bears a date corresponding to the 2nd July, 1871, and the prinei-
pal amount is Rs. 72, and registration of the deed was there-
fore optional. 8.59 of the Transfer of Property Act has mno
beaving upon the present case, bub no deed of mortgage executed
since the Ist July, 1882, the date on which the Act came into
force, will be admissible in evidence unless it has been regis-
fered,

TyrreLL, J.—1 have always held the opinion that the language
of the Indian Registration Actsis legitimately susceptible of the
reading that the principal sum alone is to be considered as the sum
secured by a deed on the date of its exesution. Holding this opi-
nion then the arguments ab convenientiin favour of the learned Chief
Justice’s view are more than sufficient to outweigh the considera-
tions on which the opposite opinion is founded. I may add as an
illustration of the inconveniences besetting this atter reading of the
law, that if the instrament in the case before us be carefully seruti-

"nized, it will be found that it undoubtedly does not sccure with cer-

tainty or even with epproximate probability any interest in excess
of the principal sum ; for while it gives the debtor a fixed period,
short of which the terms of the contract cannot be enforced against
him, it does not contain a word to hinder the debtor from paying
off the principa! and interest at any time within that period. The
obligee could make no demand till the arrival of a fixed date, but
the obligor might repay his debt at any time. It is obvious that a
principal dcbt of Rs. 72 with a monthly interest of Rs. 2 might
1un for many months without reaching the sum of Rs. 100; and
that therefore it would be impossible for the parties to this



YOL. V.] ALLAIABAD SERIES.

instrument to know on the dateof its esecution what sum was
secured on it. An inferpretation of the Registration Act in this
respect which gives occasion to, if indeed it does not necessitate,
researches and speculations of this sort in the case of every
instrument of this character which approaches the Limit of
Rs. 100, seems to me eminently inconvenient and unpractical

Srrazenr and Orprierp, JJ.—We haveheard nothing to induce
us to alter the opinion expressed by us, after full and carefvl con-
sideration of the question and the authorities bearing upon it, in
Himmat Singh v. Sewa Ram (1) as to the construction to be placed
on s. 17 of the Registration Aect, 1877, We may add that any
doubt or difficulty upon the point seems, so far as mortgages and
charges upon immoveable property sre concerned, to have been
sot at rest by the plain terms of s. 59 of the Transfer of Pro-
perty Act, 1882.

On the case being returned to the Divisional Bench (Stvarr,
C. J.,, and DBroomursr, J.), the second question raised in the
appeal was disposed of, the judgment of the Bench being as
follows seme

Srvart, C. J.—This case has come back to us from the Full
Bench of the Court for final disposal. The Full Bench has ruled
that the registration of the conditional sale-deed of the 2nd July,
1871, the consideration for which wzs I2s. 72, wag, wuder Act VIIX
of 1871, the Act then in force, read with the £ piwiniion to 5. 60
of Act IIT of 1877, optional and not compulsory in order to be evi-
dence. The first and second reason of appeal urging the contrary
must, therefore, be rejected. The fourth reason of appeel is not
mainteined. Dut wo romst allow the thisd resson of appeal by which
cutended t m‘f the m-.q!.fmr*o deed of the 12th May, 1872,

tared in priority over the unregistered
conditional salo-decd of J ulw, 1871, The (District) Judge in his
- remarks on this sL’uL *: appears to have overlooked the Erplanation

_ab the end of 5. 50 of Act I1I of 1877, which distinetly provides

that « where the document is excevted aftor the 1st day of July, 1871,

(1) I. . R, 8 ALL157.
63
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‘unregistered’ means not registered under Act VIIIof 1871,” and
the result is that the mortgage-deed of 1872 takes effect as regards

the property comprised therein in preference to the unregistered
dosument of July, 1871.

Appeal allowed.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Straight,
My, Justice Oldfield, My, Justice Brodhurst and Mr. Justice Tyrrell.

JAGAT NARAIN snp avoraer (DrrEspants) oo JAG RUP
AND OTHERS (PLAINTIFFS).*

Mortgage— First and second morigagees—Sale of property in erecution
of decree obiained by second morigagee for sale of properiy—Holder of
prior decree enforcing fivst movtgage, how to proceed—Erecution of decree—
Fresh suit—Civil Procedure Code, s. 244 (¢)—Meaning of * representative”
of judgment-debior,

A decree enforeing a first mortgage of certain property not being satisfied,
the property was sold in execution of a decree of a later date enforeing a
second mortgage of the property.

Per Stusrt, G J., that the decree enforeing the first mortgage could
not be executed against the property, but the hoider of such decree was

bound to bring a fresh suit against the purchaser of the property to-enforee
his decree. :

Per Srra1icrT, BrovEURst and Tyrrenr, JJ., that & fresh suit was the
most convenient and expeditious remedy.

Per OLDFIELD, J., that the purchaser not being the  representative” of
the judgment-debtor, within the meaning of s. 244 (¢) of the Civil Procedure
Code, the holder of such decree must bring a fresh suit to enforce it,

Tuis was a reference to the Full Bench by Straight and
Mahmood, JJ. The faots of the case and the point of law re-
ferred ave stated in the order of reference, which was as follows =

Manmoop, J.—On Jaith Sudi 7th, 1281 fasli (22nd May, 1874),
Salig, defendant No. 1, executed a bond in favour of the plaintiffs,
whereby he hypothecated his six-pie share in lieu of a loan of Ra,
191, Again, on Phagun Badi 13th, 1282 fasli (5th March, 1875),
he and his eo-sharers, Jag Mohan, Sheo Nath, and Murli, jointly
executed & bond for Rs. 48 in favour of Shankar, defendant
No. 2, hypothecating their onc-anna share, whichincluded three pies
out of the six-pieshare which Salig, defendant No. 1, had previously
hypothecated to the plaintiffs. On the 29th March, 1877, the

* Becond Appeal Nu 1845 of 1881, from a dacroe of R. J. Lecds, Esq., Judge of-
Gorakhpur, dated the 15th August, 1581, modifying a decree of Mauly’ Muhammad

. Kamil, Munsif of Basti, dated the 27th April, 1881,
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plaintiffs obtained a decree against Salig, defendant No. 1, on
their hypothecation-bond above referred to, Similarly, cn the
23th March, 1878, Shankar, defendant No. 2, obtained a joint
decree against Salig, defendant No. 1, and his three co-sharers
ehove-named, on the hypothecation-bood of 5th March, 1875. In
execution of his decree, Shankar, defendant No. 2, brought the

hypothecated property to sale on the 20th June, 1878, when it was,

purchased by Jagat Narain, defendant No. 8, and Sri Kishen,
defendant No. 4, who appear to be brothers.

Oun the 20th April, 1880, the plaintiffs made an application for
execntion of their decrce of 20th March, 1877, for realization of
Rs. 875-7 by sale of the property of Salig, defendant No. 1,
which had been hypothecated by him under the deed whereupon
the decree was passed. That property, as has already been shown,
included the three-pie share purchased by defendants Nos. 3 and 4
on the 20th June, 1878, in execution of the decree obtained by
Shavkar, defendant No. 2. On the 30th July, 1880, the Court
ordered the pleader for the decree-holder to put in {albana for
-issue.of notices to the opposite party. Nothing appears to have
occurred in furtherance of the execution proceedings, and it may
be faken that matters stood in stafy guo when the present suif
was brought,

The present suit was commenced on the 26th March, 1881,
having for its object the recovery of the sum of Re. 875-7, (being
the amount stated in the application of 20th April, 1880), and of
Dz 21, interest therson, af six per cent. per annum, for 11 months
and 6 days, total Rs. 396-7, (said fo be still due to the plaintiffs
under their decree), by sale of the six-pies share aforesaid, and by
avoidance of the anetion-sale of 20th June, 1878, Salig, defendant
No. 1, did not delend the suit, but Shankar, defendant No. 2,
and tlic purchasers, Jagab Narain, defendant No. 8, and Sri Ki-
shen, defendant No. 4, set up various pleasin defence, which, how-
ever, necd nol be noticed in detail. The Munsif, over-ruling the
pleas in defenoe, decrced the claim as brought. On appeal by
the defendants ihe Judge modified the decrec of the Munsif in the
following terms i—1st,—The decree will be for the cancelment of
the sals so far ouly as it affects the six-pie share hypothecated to the
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plaintiffs. 2ndly.—~The decree instead of being for the recovery
of a certain sum, by re-sale of the share, will simply be declaratory
of the plaintiff’s right to re-sell the property in satisfaction of his
prior lien.

The present appeal has been preferred by Jagat Narain, defend-
ant No. 3, and Sri Kishen, defendant No. 4 (auction-purchasers
at the sale of 20th June, 1878), but their pleader has abandoned
all the grounds of appeal, except the first, which raises the ques-
tion, whether the present suit was maintainable at all, and
whether or not the only remedy open to the plaintiffs was to proceed
with the execution of their decree of 29th March, 1877.

In regard to this question, our attention has been drawn to
three rulings which lay down contradictory rules of law. In the
case of Pahar Singh v, Jai Chund (1) it was held that, where
property hypothecated as securify for the debt of a prior judg-
ment-creditor is sold in the execution of the decree of another
party, the remedy of the judgment-creditor lies in a regular suit
against the auetion-purchaser of the hypothecated property, and
the sale to the latter cannot be set aside by an order in the mis~
cellaneous department, in execution of a deocree in a suil to which
he was no party, between the creditor and the debtor, whose pro-
perty is hypothecated. An opposite view appears to have been
token by a Full Bench of the same Sadr Diwani Adalat, in the
case of Munglo v. Rughoonatls Dass(2), wherein the ruling in the
first case above cited was noticed. '

Again in the case of Gqjadhar Pershad v. Daibee Pershad (3)
8 Division Bench of this Court, consisting of Pearson and Turner,
JJ., without noticing either of the two rulings above-mentioned,
held that™ hypothecation of property as security for & debt gives
the party so secourved a vight to the application of such property,
or its sale-proceeds, in satisfaction of his claim; but if such pro-.
perty has been sold under execution of another decree, the secured
party cannot cause re-sele without obtaining a decree for that
purpose in a.fresh suit. -

(1) N..W. 2. 8. D. A, Rep,, 1864, (2) N.-W. 2.8, D. A, Rep., 1866

vol. i, p. 543, ‘ Cp.72.
(8) N.W. P. H. C. Rep., 1869, p. 29,
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This ruling appears fo favour the view taken in the case of
Pahar Singh, which, as has already been observed, was modified
by the Full Bench of the late Sadr Diwani Adalat of these Pro-
vinees.

The question, therefore, does not appear to be a settled one,
and is, no doubf, involved in some difficulty. We refer the follow-
ing question to a Full Bench i~

A decree enforcing a prior lien agalnst certain property having
remained unsatisfied, the property is sold in execution of a subse-
quent decree enforcing a subsequent lien against the same pro-
perty : can the prior unsatisfied decree be executed against the
said property, netwithstanding the sale; or is the holder of the
prior unsatisfied decree bound to obtain a fresh decres for enforce-
ment of his decretal charge against the property, by implead-
ing the original judgment-debtor, the subsequent decree-holder,
and the auction~purchaser, as defendants, to the fresh suit ?

Mz, Simeon and Babu Jogindro Nath Chaudhri, for the defend-
ants (appellants) Jagat Narain and Sri Kishen.

Tala Lalte Frased and Munshi Sukh Raem, for the plaintiffs
{respondents).

The following opinions were delivered by the Full Bench :—

Srvarr, C. J.—My answer to this reference is that a fresh
guit is the only remedy.

SrrareaT, Bropuurst, and Tyrerny, JJ.~1t seems to us a
safficient answer fo this reference to say, that we find nothing
in the law to prohibit a suit of the kind mentioned in the refer~
ring order: indeed, it would appear to he the most convericnt
and expeditious remedy.

Orpriep, J.~The deeree-holder can only proceed to executs
his decree against the property in the Lands of an auction-pur-
chaser, if the latter can be held to be a representative of his
judgmen‘-debior within the meaning of clause (c) of s, 244, Civil
Procedure Code, s0 as to make the question one between the paxe
ties to the suit or their representatives and relating to the execu-
tion of the decree, for thero axe no direct provisions of the Cods

on the subjeot, Otherwise tho decrce-holder’s only remedy is by
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guit against the auction-purchaser, for it would not avail him to
attech the property in execution of his decree against his judgment-
debtor, since, if the auction-purchaser resisted the attachment,
questions would be raised which could not be disposed of by the
Court executing the decree. In my opinion the word *represen-
tative” used in 8, 244 was not intended to include purchasers of
a judgment-debtor’s property. We find special provisions in the
Code for enabling transferrees of decrees by assignment or operation
of law to execute their decrees (3. 232), and for a decree-holder to
execute a decree against the legal representatives of a deceased judg-
ment-debtor (3. 234.) Had it been intended to give power to
execute a decres against an assignee of a judgment-debtor, as repre-
sentative of a judgment-debtor, some similar provision to that in
8. 234 would probably have been made to effect that object, and
its omission, coupled with the fact, which is significant, that “legal
representative,” as used in s. 234, is confined to the heirs of a
deceased judgment-debtor, may lead to the inference that the word
‘ representative *’ in s. 244 has no more extended meaning than
heir, devisee, or executor, which also is the proper signification.

I would reply to the reference, that the decree-holder’s remedy
in the case referred is by suit for the enforcement of his decretal
charge against the property.

APPELLATE CIVIL,

Before Mr, Justice Straight and My, Justiee Tyrrell.

HAMILTON (Derexpaxt) v. Tar LAND MORTGAGE BANK or
INDIA (PrLAINTIFE).*

Practice~—Conversion of character of suit—Remand.

A Bark sued H, its agent, who had appointed IV to act in the matter of
the ageney, for money belonging to it which H had paid &V for the pur-
poses of the agency, and whick was not accounted for by N, elaiming the
same on the ground that IV had been appointed to act as a sub-agent with-
out authority. The lower appellate Court found that IV had been appointed
by H to act in the matter of the agency with authority, but, instead of dis-
missing the suit with reference to this finding, gave the plaintiff Bank a
decree against H, on the ground that he had not exercised ordinary
prudence in selecting IV as an agent for his principal, Held that, inasmuch

* Second Appeal No. 859 of 1882, from a decree of W. Duthoit, Esq., D. C. L.,
Judge of Allahabad, dated the 25th April, 1882, affirming a decree of Babu Pramoda
Charan Banarji, Subordinate Judge of Allahabad, dated the 23rd August, 1881,



YOL. V.] ATLLAHABAD SERIES.

&8 the plaintiff Bank hed not claimed relief, on the ground that & had failed
in his duty in naming IV as an ageat for his prineipal, but on the grovud thag
& had been appointed without authority, snd had fuiled tv prove its ease,
the suit should have Leen dismissed.

Tar plaintiff in this case, the “ Land Mortgage Bank of India®
sued the defendant for Rs. 1,000, principal, and Rs, 412-8.0 in-
terest. The defendant, J. AL, Hamilton, was the agent of the plain-
tift Bank at Allahabad, and as such negotiated & loan by the Bank
to certain persons on the security of a village situated in the Banda
district. The Bank having sued to recover the money lent hy it
to those persons, obtained a decres for the same and for the sale
of the security., The village was brought to sale in execution
of this decree and was purchased by the Bank, The defendant
appointed one Niaz Ali to manage the property, and gave him
certain moneys belonging to the Bank for the payment of Governe
ment revenue and other purposes. Out of these moneys a sum of
Rs. 1,000 was alleged by Niaz Ali to have been paid on account
of Government revenue. It was eventually discovered that no
such sum had been paid by Niaz Ali on that account; and such
-pumr-was. nob accounted for by him. The Bank accordingly brought
the present suit against the defendant fo recover the Rs, 1,000
which he had paid to Niaz Ali, together with interest, on the
ground that such payment was unauthorized. The defendant set
up as a delence to the suit that Niaz Al was the plaintifi’s agent,
and therefore the payment to him of the money in suit was nob
nnauthorized. The Comt of frzt instance fonnd that Niaz Al
had not acted for the plaintitf in the mntter of the agency, bub
for the defendant, and thal the defendant’s selestion of Nisz Al
to act in the malter of iho ageney was a selection wanting in
discretion, and in tho event gavo the pluinti® a doeree. On
appesl by the defendant the lower appellate Court (District Judge)
found that Niaz Ali had acted for the plaintilf in the meatter of the.

' agency, and remanded the case for taial of the issucs, whether the
defendant, in selecling Ninx Al in the makler of the agency, had
or had not exercised dne dissrsticn; and whether the defendant
had or had nof parlicipated or co-operated with Niaz AH in the
act by which the Bank wes defrauded. The Court of first in-
stance found the first issue against the defendant and the second
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1993 in his favour. The lower appellate Court affrmed these find-
ings. and, having regard to the first, afirmed the decision of the
Hm;mox first Court.
gﬁ%ﬁmb‘sﬁg On second appeal by the defendant to the High Court, it was
Bﬁfﬂi_‘“ contended on hig behalf that the lower appellate Court should have
dismissed the suit when it found that Niaz Ali had acted for the

Plaintiff in the matter of the agency, inasmuch as the plaintift had
come into Court, seeking relief on the ground that the payment
by the defendant to Niaz Ali of the money in question was un-
authorised, and had failed to establish such ground, and that, in
remanding the case as it had done, and in affirming the decree of
the first Court on grounds other than those on which the plaintiff
had sought xelief, the lower appellate Court had ncted erroneously
in law.

Messrs. Colotn and Ross, and Munshi Rom Prased, for the
appellant.

The Junior Government Pleader (Babu Dwarka Nuth Banarji),
for the respondent.

The Court (Strateur and Tyrrern, JJ.) delivered the follow-
ing judgment :—

SrrAIeHT, J~We are very clearly of opinion that this appeal
must prevail. It seems to us that the Judge, in remanding the
issues he did to the Subordinate Judge for findings under s. 568
of the Code, and deciding the case from the point of view disclosed
in his judgment, lost sight of the form of the plaint and the
grounds set out therein upon whichrelief was prayed. The obvioug
position taken up by the plaintiff Bank on the pleadings is, that
Niez Ali never was an agent of the Bank, and that the pryment of
Rs. 1,000, if ever made to him in fact by the defendant, was o
grotuitous and wanthozised one, and therefore that the latter was
lisble to make the amount good. The Judge, very properly, as
swe think, held the agency of Niaz Ali to e satisfagtorily proved,
and upon that view of the matter it is plain that the suit as
brought failed, and as for money had and received fo the use
of the plaintiff could mot be maintained, The Judge, howover,
treating Niaz Alias an agent of the Bank, and appavently regarding
 its claim as preferved e delicto, proceeded fo remit issues fo the”
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as acrmmt Court for the purpose of Laving the question determined as
&nw;xo whether, in making the selection of Niaz Ali as agent for the

WMur

tatic

Juds,
art,
from

the‘ verted. Some regard must be paid to the form of pleadings, aud

Bank, the defendant exercised the reasonable care and caution of
an ordinarily prudent man ; and upon the findings being returned
to him, virtually disposed of the suit as if it were ome for the
E‘lamweq It seems to us suficient to say that this was not the
ooting upon which the Dank came into Cowt, nor, leoking to all
.19 ciroumstances, do we think it should be permitted to make such
a. complete changs of front, and to obtain relief upon grounds, not
nnly that it did not set up, but by the very plaint itself contro-

though the circumstances out here are such that it would be
unwise to test them by very strict or technical rules, we canuot
countenance the notion, that a plaintiff, coming into Court with ene
case, and hopelessly failing to prove it, should be permitted to
succeed upon another, and that directly in antagonism with his
primary allegations, The plaintiff Bank never claimed to make
the defendant liable for the Rs. 1,000 ingtead of Niaz Ali, on the
ground that he had been wanting in diligence and care in select-

‘ing that person as an agent: on the contrary, the terms of the

plaint repudiate such a nofion: yet it is on this footing that relief
has been grented to the plaintiff.

We are of opinion thet the agency of Niaz Ali having been
abundantly established as declared by the Judge, the foundation
upon which the claim of the plaintiff rested crumbled away and
the suit failed. The appeal is decreed with costs and the suit
must stand dismissed.

Appeal allowed.

Before Mr. Justice Oldfield and Mp. Justice Tyrrell.
BUTI BEGAM avp anormERR (JUDGMENT-UERTORS) v. NIHAL CHAND
AND ANOTHER (DECBEE-HOLDERS)®
Brecution of deeree—Stay of execulion~rRevival of svecution proceedings—
Aot XV of 1827 {Limitation Act), sch. %, No, 182,

A deores was made against B, I, and Z. On the 18th May, 1879, appli~
cation was made for execution of the decree against B and X In August,
1879, Z, who had preferved aw appeal in tha smif, applied on that nrounri for

* Second Appewl No. 74 of 1852, fran an srder of H. (3, Waeene, Beq,, Judue of \mL

‘ fanpur, dated the 27th September, 1882, reversing an order of Muhammad Sayyid

Khan, Munsif of Muzafiarnagar, dated the S1st July, 1882,
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