
FULL BENCH.
__  - Mar(̂ h 19.

Before Si?' Solert Siuarf, £ f., f^hief Jusitfe, IIi\ Sfraighf,
M?'. Justice Oldfield, Mi". Justice Brodhursf, ami Jfr. Justice Tf/rreli.

HABIB-ULLAH (P la.istiff) v. HAECHED BAI axu othesh 
(Dj3FKSBAJ31'.-j).'’‘

Mortgage—Registration-^Act. I l l  o f  1ST7 {Becji^tnitkn Act), ss. 17, BQ—
Act T i l l  o f  1H71 {Begistmtion Act), s, Ir-^-Iieffi^tesvd ami uurejisierel
documents.

Meld hj the Majority of tlio Full Benoli (Stbaight and OMFiEr,» JJ., 
dissenting) tliafc the sum secured by a mortgage o£ immoTeabie
property is alone to be considered for the purpose of deciding -wiiethei' the 
registration of the instrument of mortfage is optional or compiilsory under 
the Eegistration Act, IS<7.

The ruling of tlia Full Bench iu S'w-raaf V. Seiva Mam (I) over-
ruled.

Hdd, therefore, ■where an instrumetd of mortgage by way of conditional 
sale, dated the 2nd July, 187J-, secured the jaaynaect of a principal sum of 
Rs. with interest at B.s. 2 per cent, per tneiissem, on the 12th Slay, 1S73, 
tlxe whole amount thus secured exceeding Hs. 100, that the regisiration of 
such instrument Was optional and not coiujiulsory.

Meld by the Divisional Bcneh (STtSAM, C J., and BEoDHrEST, J.) thiit, 
under s. 50 of the Eegistration Aet, 1877, an instrument the registratloB of 
which under the Registration Act, 1871, was eorDpul.iory, and whicli was 
registered under th;it Act, took effect, as regards the property comprised 
therein, as against an instrument relating to the same property, the regis- 
tratioB of whieliundar the Begistration Act, 1871, was optional, and which 
was not registered under that Act,

T hese were two questions raised ia this appeal, ■viz.— (i) "wlie- 
tlier an instrument of mortgage b j  conditional sale, Bearing date 
the 2nd July, 1871, by-wliieli tlie payment of Es. 72, -witli interest 
at Es. 2 per cent, per mensem, on tlie 12tli Maj’s 1873, was secured 
“by a mortgog© of certain imraoTeaHe property, required to Toe 
registered; and (ii) -wliether an instrument of simple mortgages, 
bearing date tlie 12tli May, 1872, the registration of wliieli ■was 
compulsory, and wMeh was registered under the Eegistration 
Act, 1871, took eifact, as regards tlie- property comprised tliereia 
against the deed of conditional sale abo?e«mentioned, wliioli relat
ed to the same property, and had not been registered under that 
Act. The latter instrument ran as follows :— We  (mortgagors) 
have borrowed Es. 72 of the enirent coin from (mortgagee) at

• Sooontl Appeal No. 1360 of 1881, a decree of T. Bensoa, Judge of ^izaai- 
garh, dated \ ' ’ ''i'*’: ,  rovorsing a decree oi Munshi U&ta. Din, Hun'sif of
Nagra, dated i>.'j V. ; ' ■

(1] I. Ii. B., 3 All. 157.
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1883 the rate of Es. 2 per cent, per mensem : we sBall repay the prin-
hI bibT~ interest on the 12th May 1873: we hare for the satis-
rLLAH faction of the said creditor pledged (certain immoveable property):

N a k c h e d  t o  P ^ y  the money with interest on the expiration of
■tiAi. the term (fixed), he (creditor) may enter into possession of the said 

property, neither we nor our heirs shall have any claim to the pro
perty : the said creditor shall have power to get our names expunged 
and his name entered in the official papers, and remain in posses
sion as proprietor and zamindar; neither we nor our heirs have and
shall have objections in this respect: that before the repayment of 
this money, should we execute a deed of mortgage or pledge of any 
nature whatever to any one, such deed shall be invalid as against 
this deed.”  The Divisional Bench before which the appeal came 
for hearing (St u a r t , 0. J., and B e o d h u r st , J.) referred the first 
question to the Full Bench for determination, the order of reference 
being as follows:—

Stuakt, 0. J.—In this case the question is again raised as to 
how the value in an instrument is to be considered with reference 
to its optional or compulsory registration. The course of decisions 
by this Court, differing from that of all the other High Court^ 
has been to the effect that the principal sum alone is not to be 
considered, but that the value may include with the principal sum 
the addition of interest to a certain amount according to the terms 
of the deed. I have taken occasion to express my doubts as to the 
soundness of that reading of the Eegistration Law, see Baaant Lai 
V .  Tapeshri Eai (1), and Himmat Singh v. Sewa Ram (2), in 
which I reconsidered the law and went very fully into the subject, 
quoting judgments by the Madras and Bombay Courts. I  arrived 
at the conclusion that the course of decisions in this Court of lato 
years was altogether mistaken, and being still of that opinion and 
holding it very strongly and clearly, I  am desirous that this Court, 
which is differently constituted now from what it was when the 
last Full Bench ruling was made, should have an opportunity of 
reconsidering the question.

The question then I would refer to the Full Bench and ask my 
colleagues to reconsider is, whether the value in such an instru
ment as the present is for the purpose of its registration to be taken 

(1) I . L . E ., 3 All. 1. (2) I  L. B., 8 All. 357.
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to be the prineipal iuiii alone or tliat sum "with tlie addition of any 3SS3 
interest or otlier inoremeBt P '""HABraT” '

B p ^ od h u est, J., concurred in the reference being made. v l z a m

Mr. SpankiBf for t ie  appellant, contended tliat tlie instniraent 
came within the terms o f s. 17(b) of the Eegistratioa AetjlSTl, and
therefore its registration was compulsory. He relied oa the rEliag* 
of the majority of the Full Bench in Mimmai Singh y. 8etm Mam{l).

Mr. Conlan and Munshi Sukh Bam, for the respondeat.
The following opinions were delivered by the Full Beach

S tu a b t , G. J.—H a v in g  fu lly  reconsidered the question submit

ted by this reference, I  adhere, without doubt or hesitation, to the 

views and conclusions stated in my judgment in Mimmut Singh v.
8ewa Mam (1), where, in agreement with the rulings on the same 
question by  the other H igh  Courts, I  held the principal sum alone 
was, for the purpose of the question of registration, to be taken to 
be the yalue. In  the present case the consideration stated in the 
conditional sale-deed of the 2nd July, 1871, was Rs. 72, and under

1.8, of jthft Eegistration A ct then in force, Aofc V III of 1871, 
its registration was optional and not compulsory in order to make 
the decument evidence, I  may add that s. 59 of the Transfer of 
Property Act, IV  of 1882, which was referred to at the hearing 
plainly supports my opinion. The first part o f that section is in 
these terms:— “  Where the principal money secured is one hundred 
rupees or upwards, a mortgage can be effected only by a registered 
instrument signed by the mortgagor and attested by at least two 
witnesses.”  The second, part of the section almost in terms des
cribes the present ease, it being there provided that “ where the 
principal money secured is less than one hundred rupees, a mort
gage may be effected either by an instrument signed and allofted 
as aforesaid, or (except in the case oi: a single mortguge) by doli- 
very of the property.”  But without reference to the Transfer of 
Property Act of 18&2, or my consideration other than the actual 
Eegistration Law, any answer to this reference is. thot the value to 
be taken into account is tho principal sum alono, aiid that having 
been only Ba. 72, the conditional sale-deed, in order to be received
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1S83 as evidence ol tlie contract wiiicli it records, did not require regis- 
Habib- tration.

V B rodhurst, 0.— On the question referred to us, I  am of opinion
that, for the purpose o£ registration, the value of a deed should be 
estimated merely by the principal amount secured by it, and sound 
reasons for thus estimating the value are, I  think, given in the 
judgment of the learned Chief Justice, reported on page 157j 
vol. 3, AIL Series, I . L . E.,, and in the judgments of the H igh 
Courts of Calcutta, Madras, and Bombay therein alluded to. The 
mortgage or conditional sale-deed referred to in the case before tis 
bears a date ooLTesponding to the 2nd July, 1871, and the princi
pal amount is Ks, 72, and registration o f the deed was there
fore optional. S. 59 of the Transfer o f Property A ct has no 
bearing upon the present case, but no deed of mortgage executed 
since the 1st July, 1882, the date on which the A ct came into 
force, will be admissible in evidence unless it has been regis» 
tered.

TyePvELL, J .— I  have always held the opinion that the language 
of the Indian Registration Acts is legitimately susceptible of the 
reading that the principal sum alone is to be considered as the sum 
secured by a deed on the date of its execution. H olding this opi
nion then the arguments ab eonverdenii in favour of the learned Chief 
Justice^s view are more than sufficient to outweigh the considera
tions on which the opposite opinion is founded. I  may add as an 
illustration of the inconveniences besetting this latter reading of the 
law, that if the instramsnt in the case before us be carefully scruti
nized, it will be found that it undoubtedly does not sccure with cer
tainty or even with approximate probability any interest in escess 
of the principal sum ; for while it gives the debtor a fixed period, 
short of which the terms of the contract cannot be enforced against 
Mm, it does not contain a word to hinder the debtor from paying 
ofi the principal and interest at any time within that period. The 
obligee could malse no demand till the arrival of a fixed date, but 
the obligor might repay his debt at any time. It  is obvious that a 
principal debt of Es. 72 with a monthly interest of Es. 2 might 
lun for many months without reaching the sum of Rs. 100 j and 
that therefor© it would b© impossible for the parties to this
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inStmment to know on tlie date of its eseeiition w'liaf: sum 's’as isss
secured on it. An interpretation of the Eegistra tion Aefc in tliis 
respect wMcli gives occasion to, if iadeed it does not necessitate, x-'i.i.ah
researches and speciilations of this sort iii the case of erery KA-criiED 
instrument of this character which appioaehes tho limit of 
Es. lOOj seems to me eminently ineonYenient and impraeticQl.

SxRAiGnr and O ld f i e ld ,  JJ.— W e have heard nothing to induce 
US to alter the opinion expressed by iiSj after fall and careful con
sideration of tho question and the authorities hearing upon it, in 
JSimmat Singh y. Sewa Mmn (1) as to the eonsfraction to be placed 
on s. 17 o i the Registration Act, 1877. W e may add that any 
doubt or difficulty upon the point seems, so far as mortgages and 
charges upon immoveable property are concerned, to have been 
set at rest by the plain terms of s. 59 of the Transfer of Pro
perty Act, 1882.
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On the case being returned to the Divisional Bench (Stuaet ,
0 .  J . ,  and B b o d h u e s t ,  J . ) ,  the second question raised in the 

.appeal -was disposed of, the judgment of the Bench being as 
follows

Sttjabt, 0 . J .— This ease has come back to us from the Pull 
Bench o f  the Court for final disposal. The Full Bench has ruled 
that the registration of the conditional sale-deed of the 2nd July, 
1871, the consideration for which was j ’ s. Ti?, was, uudcr Act Y I I I  
of 1871, the Act then in force, read with iho Ej- hlnur^on to s. 50 
of A ct I I I  of 1877, optional and not compulsory in order to be evi
dence. The first and second reason of appeal urging the contrary 
must, therefore, be rejected. The fourth reason o f appeal is not 
maintGincd. But wo must allow the third reason of appeal by whiek 
it was coritondcd that the iiiorl|iagc-doed oi; the 12th May, 1872, 
being registered, takes offect in priority over the nnregistercrl 
conditional salo-dcod of July, iSTl. Tho (District) Jvidge in 3j:£! 
remarks on this suujc'"; appears to jiave overlooked the H-TplanaHon 
at the end of s. 50 of A ct I I I  of 1877, which distinoliy proTrdca 
that *̂ where the document is executed after the 1 st day of July? 1871,

(1) I . h. B ., 8 All. 167.
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1883  ̂unregistered ’ means not registered under A cl ¥ 111 of 1871,”  and
tke result is that the mortgage-deed of 1872 takes efiect as regards 

TJLI.AH the property comprised therein in preference to the unregistered
Nakchkd dooument of J u lj, 1871,

S . i i .  Appeal allowed.

1883 Before Sir Eohert Stuart, Kt., Chief Justice, Mr. Justice StraigTitt
March 19. Mr. Justice. Oldfield, Mr, Justice Brodlmrst and Mr. Justice Tyrrell.

J A G A T  l^ A B rA IN  a n d  aitoth be  (D e f e n d a n t s ) « . J A G  E U P  
AND othejbs (P l a in t if f s ) .*

Mortgage—First and second mortgagees—Sale o f property in execution 
of decree ohtained hy second mortgagee for  sale o f p r o p e r t y — Holder of 
prior decree enforcing first mortgage, lioio to proceed—Execution of decree-^ 
Fresh suit—Civil Froeedure Codê  s. 244 (c)—Meaning of ” representative^’ 
ofjndgmont-debtor,

A decree enforcing a first mortgage o£ certain property not being satisfied  ̂
th& property was sold in execution of a decree of a later date enforcing a 
second mortgage of the property.

-Per SitXAUT, 0 . J., that tlie decree enforcing the first mortgage could 
»ot; be executed against the property, hut the holder of such decree was 
hound to bring a fresh suit against the purchaser of the property to enfosc© 
his decree.

I^er S t e a i g h t ,  IBe o d h i t e s t  and T t e e e l i ., JJ., that a fresh suit -was the 
most convenient; and expeditious remedy.

Per Oldfield, J., that the purchaser not being the “  representatire ”  of 
the judgment-dehtor, within the meaning of s. 244 (c) of the Civil Procedure 
Code, the holder of such decree must bring a fresh suit to enforce it*

T his  was a reference to the Full Bench by Straight and 
Mahmood, JJ. The facts o f the case and the point o f law re
ferred are stated in the order of reference, which was as follows 

Mahmood, j , — On Jaith Sndi 7th, 1281 fasli (22nd May, 1874), 
Salig, defendant N o. 1, executed a bond in favour of tho plaintiffs, 
whereby he hypothecated his six-pie share in lieu of a loan of Es, 
191. Again, on Phagun Badi ISth, 1282 fasli (5th March, 1875), 
tie and his eo-sharers, Jag Mohan, Sheo Nath, and Murli, jointly 
executed a bond for Es. 48 in fs^youK of Shankar, defendant 
N o. 2, hypothecating their ono-anna share, which included three pies 
out of the six-pie share which Salig, defendant No. 1, had previously 
hypothecated to the plaintiffs. On the 29th March, 1877, the

• Second Appeal No 1345 of J88l, from a dacroo of R. -L Leeds, Esq., Judge of 
Gorakhpur, dated tho 15tb August, 1&81, modifyiag a decree of Maulv" M.uhammad 
Kamil, Muiisii ot Basti, dated tli© 27tb. &.pril, 1881,
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plaintiffs obtained a decree agaiost Sallg  ̂ defendaat Ho. % on I 8 8 3

their typotkeeation-'bond above refeiTed to. Similarlfj on the 
25th Mareii, 1878, Shankar, defendant No, 2, obtained a joint v̂aeaijt
decree against Salig, defendant No. 1, and his tliiee eo-sharers 
aboYe-named, on the hypothecaiion-hood o£ 5th March, 1875. l a  
execution of his deoree, Shankar, defendant Ko. 2̂  brought th® 
hypothecated property to sale on the 20th Jana, 1878  ̂when it was,, 
purchased by Jagat ^NaraiHj defendant No. 3, and Sri Kishen^ 
defendant No, 4, who appear to be brothers.

On the 20th April, 1880, the plaintiffs made an application for 
execution of their decree of 39th March, 1877  ̂ for realisation of 
Bs. 373-7 by sale of the property of Salig*, defendant No. Ij, 
which had been hypothecated by him under the deed whereupon 
the decree was passed. That property, as has already been ehown, 
included the three-pie share purchased by defendants Nos. 3 and 4 
on the 20th June, 1878, in execution of the decree obtained by 
Shankar, defendant No, 2. On the SOth July, 1880, the Court 
ordered the pleader for the deoree-holder to put m  talbana for 

-issue-otf notices to the opposite party. Nothing appears to haye 
occurred in furtherance of the execution proceeding-?, and it may 
be t^ken that matters stood in statu quo when the present suit 
was brought.

The present suit was commenced on the 26th March, 188X, 
having for its object the recovery of the sum ofRs. S76-7, (being 
the amount stated in the application of 20th April, 1880), and of 
Pi8. 21, intoTost therecn, at six per cent, per annum, for 11 months 
and 6 days, total 396*7, {said to be still due to the plaintiffs 
tinder their decree), by sale of the six-pies share aforesaid, and b y  
avoidancc of the a.uction-.^alo of 20th June, 1878, S a % , defendant 
No. Ij did not dol'end the £iiit> but Shankar, defendant No. 2, 
and the purohaseris, Jagat Narain, dcitndanl: No. 3, and Sri Sj.-* 
shon, defondsiit ISo- 4-, iset up various pleas in defence, which, how- 
over, need not be noilf-ed in detail. The Munsif, oyer-ruling fclie 
pleas in defcnce, decrced the claim as brought. On appeal by 
the defendants the Judge moLli.fied the doeroc oi! the Munsif in the 
ioliowiug terms ;— 1st.— The decree will be for the eancelment of 
the sale so lar only as it affects the sh:-pie share hypothecated to l.h.o
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1888 plaintiffs. S ndlj.— Tlie decree instead of being for the recoyery
j 7g-at of a certain sum, by re-sale of tlie share, will simply be declaratory

ITabaih qI t,]20 plaintiff’s right to re-sell the property in satisfaction of his
Jag Bup. prior lien.

The present appeal has been preferred by Jagat Narain, defend
ant No. 8, and Sri Kishen, defendant N o. 4 (auction-purchasers 
at the sale of 20th June, 1878), but their pleader has abandoned 
all the grounds of appeal, except the first, which raises the ques« 
tion, whether the present suit was maintainable at all, and 
■whether or not the only remedy open to the plaintiffs was to proceed 
with the execution of their decree of 29th March, 1877.

In  regard to this question^ our attention has been drawn to 
three rulings which lay down contradictory rules of law. In  the 
case of Fahar Bingh y, Jai Chund (1) it was held that, where 
property ^hypothecated as security for the debt of a prior judg- 
ment-creditor is sold in the execution of the decree o f another 
party, the remedy of the judgment-oreditor lies in a regular suit 
against the auction-purohaser of the hypothecated property^ and 
the sale to the latter cannot be set aside by an order in the mis»' 
eellaneous department, in execution of a decree in a suit to which, 
he was no party, between the creditor and the debtor, whose pro- 
party is hypothecated. A n  opposite view appears to have been 
taken by a Full Bench of the same Sadr Diwani Adalat, in the 
case oiMimglo v. EughoomtJi Dass{2), wherein the ruling in the 
first case above cited was noticed.

Again in the case of Gcijadhar JPersJiad v. Daihee Penhad  (3) 
a Division Bench of this Court, consisting of Pearson and Turner, 
JJ., without noticing either of the two rulings above-mentioned^ 
held that" hypothecation of ̂’ property as security for a debt gives 
the party so secured a right to the application of such property? 
or its sale^'proeeeds, in satisfaction of his claim; but if such pro
perty has been sold under execution of another decree, the seoured 
party cannot cause re»sale without obtaining a decree for that 
purpose in a-fresh suit.

(1) N.-W. P. S. D. A. Eep„ 1864, (2) N,.W. P. S. D. A, Eep., 1866
Tol. i, p. 643. . p. 73.

(3) N .-W . P. H . 0 . Sep., 1869, p. 29.
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THs ruling' appears to faTOiir the .view taken ia tte ease o f  ^583 
Fa/tm' Singh, ■whichj as lias alreatly t e e n  oliser?ed, was niotiified 
b j  tlie Full Beneli of tlie late Sadr DiTOni Adalat of these Pro- 
'^ioces. J a s  B u r

Tlie questiorij tliereforej does aofe appear to be a settled one, 
and is, no don'bt, involYed in some difficulty. "We refer the follow
ing question to a Full Bencli:—

A  decree enforcing a prior lien against certain property liaYing 
remained unsatisfied, tlie property is sold in execution of a subse
quent decree enforcing a subsequent lien against tbe same pro
perty : can the prior unsatisfied decree be executed against tlie 
said property, notwithstanding the sale; or is the holder of the 
prior unsatisfied decree bound to obtain a fxesli decree foi' enforce" 
ment of his decretal charge against the propeityj by implead
ing the original judgment-debtor, the subsequent decree-holder, 
and the auotion-purchaser, as defendants, to the fresh suit ?

Mr. Simeon and Babii Jogindro Nath Chaudhri, for the defend■» 
ants (appellants) Jagat Karain and Sri Kishen.

"jala Lalta Frasad and Munshi Bukh Bam, for the plaintiffs 
(respondents).

The following opinions were dcdivered by the Full Bench -
Stuart, 0 . J .—*My answer to tMs reference is that a fresh 

snit is the only remedy.
Straight, B eodiiuesTj, and T yeeell, JJ.— It  seems to ma a 

sufficient QusTver to this isfeienee to say, that we find notMng 
ifl tlo  la\v to prohibit a suit of the kind mentioned ia the refer
ring order: indeed, it •would appear to be the most convenient 
and e:sp editions remedy,

O ldfielD j J.— !Th0  decree-holder can only proceed to execute 
his decree against the property in tiie liands of an atiction-pTar* 
chaser, if the latter can be held to be a representatiYO of Hs 
judgment-debtor within the meaning of clause (c) o f s. 244, OiTil 
Procedure Codej so as to make the question on© between the psff* 
ties to the suit or their representatiTeB and relating to the execu
tion of the decree, for Lhero are no direct provisions of the Ood© 
on the subject. Other\ îse tlio decrce-holdcr’s only remedy is by

TOI.. V.3 ALLAHABAD SEEIES. 455



1883 suit against the auotion-pureliaser, for it would not avail him to
ASA® attach the propertj in execution of his decree against his judgment-
AEAiN debtor, since, if the auction-purchaser resisted the attachment, 

Kup. questions would be raised which could not be disposed of by the 
Court executing the decree. In  my opinion the word “  represen
tative ”  used in s. 244 was not intended to include purchasers of 
a judgment-debfor’s property. W e find special provisions in the 
Code for enabling transferrees of decrees by assignment or operation 
o f law to execute their decrees (s. 232), and for a decree-bolder to 
execute a decree against the legal representatives of a deceased judg- 
ment-debtor (a. 234.) H ad it been intended to give power to
execute a decree against an assignee of a judgment-debtor, as repre
sentative of a judgment-debtor, some similar provision to that iu 
s. 234 would probably have been made to effect that object, and 
ita omission, coupled with the fact, which is significant, that “ legal 
representative,”  as used in s. 234, is confined to the heirs of a 
deceased judgment-debtor, may lead to the inference that the word 
“  representative ”  in s, 244 has no more extended meaning than 
heir, devisee, or executor, which also is the proper signification.

I  would reply to the reference, that the decree-bolder’s -iem edy 
in the ease referred is by  suit for the enforcement of his decretal 
charge against the property.

THE IKDIAN LAW EEPOEIS. [VOL. V.

1883 APPELLATE CIVIL.
krck SI.

Before Mr. Justice Straight and M f. Justice Tyrrell.

HAMILTON ( D e f e n d a n t )  v. T h e  LAKD MOETGAGE BANK op 
IN D IA  ( P l a i k t i p p ) . *

Praciice~Conversion of character o f  suit— Bemand.

A  Bant sued S , its agent, who tad appointed N  to act in the matter of 
th.6 agency, for money belonging to it which. H  had paid N  for the pur
poses of the agency, and which was not aooounted for by 2V, claiming the 
same on the ground that iVhad been appointed to act as a sub-agent with
out authority. The lower appellate Court found that IV had been appointed 
by S 'to  act in the matter o£ the agency with authority, but, instead o f dis
missing the suit with reference to this finding, gave the plaintiS Bank a 
decree against S ’, on the ground that he had not exercised ordinary 
prudence in selecting iV as an agent for his principal. Seld that, inasmuch

• Second Appeal No. 859 of 1882, from a decree of W . Duthoit, Esq., D. C. L. 
Judge of Allahabad, dated the 25th April, 1882, afErming: a decree of Babu Eramoda 
Charan Banarji, Subordinate Judge of Allahabad, dated the 23rd August, 1881.



as t li e  p l a i n t i f f  B a n k  h a d  n o t  c la im e d  r e l i e f ,  o n  t i i e  g r o i i H t l  t l i a t  i f  h a d  f a i le d  I g g g
in  M s  d u t j  i a  n a m in g  y  as a o  a g e u t  f o r  M s  p r i a e i p a l , b a t  on t h e  g r o u n d  t t a l  ~ 7 7 ™ ~
JIT  l ia d  b e e n  a p p o i a t e d  w i l l i o t t t  a u i l i o r i t / j  a n d  Iia d  f a i l e d  t o  p r & r e  i t s  case#
t h e  s u i t  s l io tild  l i a r e  ‘b e e n  d is m is s e d . T h e

Moet» a<s»
T h e  plaintiff in tliis case, tlie Land Mortgage Bank ol India”  Bask op 

sued tlie defendant for Bs. 1,000, principal, and Es. 412*8-0 ia» 
ferest. Tlae defendant, J. M. Hamiltoiij was tLe agent of tlie plain
tiff Bank at Allahabad, and as sueh. neg'otiated a loan hy the Bank 
to certain persons on tlie security of a village situated in the Banda 
district. The Bank haTing sued to recover the money lent hy it 
to those peraonSj ohtained a decree for ih& gam© and for the sale 
of the security. The village 'was brought to sale in. eseontioa 
of this decree and was purchased hy the Bank, The defendant 
appointed one Niaz A li to manage the property, and gave ’Viim 
certain moneys belonging to the Bank for the payment o f Govern
ment revenne and other purposes. Out of these moneys a sum of 
Es. 1,000 was alleged hy Niaz Ali to have been paid on aoeonnt 
of Government revenne. It was eTentnally discovered that no 
such s'nm had been paid hy Niaz A li on that aeeonafc j and such 

not accounted for hy him. The Bank accordinglj brought 
th(? present suit against the defendant to recover tha Bs, IjOOO 
Yvhifli he had paid to Niaz Ali, together with interest, on the 
ground that such payment was Tinanthoriaed. The defendant set 
np as a deieace to the suit that Hiaz A li was the plaintifi's agent, 
and therefore th.e payment to him of the money ia snit was not 
unauthorized. The Conit of first instance fonnd that Kiaz AE 
had not acced for tl\o plaiutiif in the matter of the agency, hut 
for the defendant, and that the deiendant'a selection of Niaz Ali 
to act in the maiter oi! tl-io ogoncy was a sGleotion wanting in 
discretion, and in tho event gavo tlie plaintifE a doereo. On 
appeal by the dc-fex'idant the lovver appellate Court (Diah'ict Judge), 
found that Kiaa Ali had actcd for the pkintijf in tlio lyifttterof the, 
agency, and remacded the ease for tiial of the issuos. whether the 
dc£endant. in selecLlrjg Ninx A li in the niarler of tlie agency, had 
or luid not ox:'relsed due disorelion: and T̂’hotbor the defendant 
had or had not participated or co-operated with Kiaz- AE in the 
act by  which the Bank was defrauded. The Court of first in
stance found the first issue against the dsfendant and the second
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^ggg in his favour. The lower appellate Court affirmed these find
ings. and, ha-ving regard to the first, affirmed the decision of the 

Haihmok Oourfc.

S  ob'tsaI e On second appeal l)y the defendant to the H igh Court, it was 
Bank OS' contended on his hehaH that the lower appeEate Court shoTild have 

Iotia. tiie suit when it found that Niaz A li had acted for the
plaintifi in the mattex of the agency, inasmnch as th.e plaintiff had 
come into Court, seeking relief on the ground that the payment 
t y  the defendant to Niaz A li of the money in question, was tin- 
authorised, and had failed to estahlish such ground, and tkat, in 
remanding th.e case as it had done, h^A in affirming the decree of 
the first Court on grounds other than those on which the plaintiff 
had sought relief, the lower appellate Court had acted erroneously 
in  law.

Messrs. Cokin and Mosŝ  and Kunshi Mam Frmad, fox the 
appellant.

The Junio7' Government Pleader (Bahu Dtmrka N'ath Banarji)^ 
for the respondent.

The Court (Stbaigh t  and T yrrell, J J .) delivered the follow
ing judgment:—

Steaight, J ,— W e are very clearly of opinion that this appeal 
must preyail. It  seems 'to us that the Judge, in remanding the 
i s s u e s  h e  did to the Suhordinate Judge for findings under s. 566 
o f the Code, and deciding the case from the point of view disclosed 
in his judgment, lost sight of the form of the plaint and the 
grounds set out therein upon which relief was prayed. The ohvioug 
position taken up hy the plaintiff Bank on the. pleadings is, that 

■Ĵ iaz A li never was an agent o f the Bank, and that the prtrnient of 
Es* 1,000, if ever made to him in fact hy the defcndantj was a 
gratuitous aud unauthorised one, and therefore that tho latter was 
liable to make th© amount good. The Judge, very properly, as 
we think, held the agency of Niaa Ali to be satisfaotoriiy proved, 
and upon that view of th© matter it is plain that the suit as 
brought failed^ and as for money had and received to the use 
of the plaintiffi could not he maintained. The Jndge^ however, 
tsreating Kiaz A li as an agent of the Bank, and apparently regarding 
its as preferred eoo dePicto, proceeded to remit issues to th e '



a s  ao*al^'®^ C o n r t  f o r  t h e  p u r p o s e  o f  l i a Y i n g  t h e  q i i e i t i t m  d e t e r m i n e d  a s  1 8 3 :1

w h e t h e r ,  i n  m a k i n g  t l i e  s e l e c t i o n  o f  N i a ^  A l t  a s  a g e a t  f o r  t h e  H a i i i i .i 'o m  

' t l i e  d e f e n d a a t  e x e r c i s e d  t l i e  r e a s o n a b l e  e a t e  a n d  e a u t i o o  o f

t a t i ( a ^  o r d i n a r i l y  p r u d e n t  m a n  ;  a n d  u p o u  t l i e  f i n d i n g s  l 3 e i n g  r e t u r n e d  M o h t g a g b  

T i r t u a l l j  d is p o s e d  o f  t h e  s u i t  a s  i f  i t  w e r e  o n e  f o r  t h e  

^ d a m a g e s . I t  s e e m s  t o  u s  s u f f i o i e n t  t o  s a y  t l i a t  t l i i s  w a s  n o t  t i i e  

^ ^ J ^ o o t i a g  u p o n  w h i c l i  t h e  B a n k  e a m e  i n t o  O o u i t ,  n o r j  l o o k i n g  t o  a l l  

h e  e i r o i im s t a n c e s ^  d o  w e  t l i i n k  i t  s b o i i l d b e  p e r m i t t e d  t o  m a k e  s i i f h  

a c o m p l e t e  c l i a n g e  of f r o n t ,  a n d  to obtain relief upon grounds^ not 
^^^only that it did not s e t  up, but h j  t h e  very plaint i t s e l f  contro- 

. verted. Some regard must be paid to t h e  f o r m  of pleadings, a n d  

t h o u g h ,  t h e  o i r c m n s t a n c e s  o u t  h e r e  a r e  s u c h  t h a t  i t  • w o u ld  b© 
u n w i s e  to t e s t  t h e m  b y  v e r y  s t r i c t  o r  t e c h n i o a l  r u l e s ,  w e  c a n n o t  

countenance the notion, t h a t  a plaintiff, coming i n t o  Court with one 
c a s e , and hopelessly failing to prove i t ,  should be p e r m i t t e d  to 
succeed upon another, and that directly in antagonism with his 
primary a l l e g a t i o n s .  The plaintiff Bank never claimed to make 
the defendant liable f o r  the Bs. 1,000 i n s t e a d  o f  Nia25 A H ,  on t h e  

ground that he had heen wanting i n  diligence a n d  care in s e le c t 

i n g  that person as an agent: on the contrary, the terms o f  the 
plaint repudiate such a notion: yet it is on t h i s  footing that relief 
has been granted to the plaintiff.

"We are of opinion that the agency o f  M a z  A H  h a v i n g  b e e n  

a b u n d a n t l y  established as declared by the Judge, the foundation 
upon which the claim of the plaintiS rested c r u m b l e d  away and 
the suit failed. The appeal is decreed with costs and the suit 
must stand dismissed.

_________ ________ A fpm l allowed,

Befort Mr, J'ustiee OUfieli and Mr, Justice Tyrrell 1883.
BUTI BEGA.M ahd akotibbb (Judgment.hebtobs) v. KIHAL CEAND

AHD JLSO m m  (l>BCBEE-ItOI,DEBs},*

Execution of decree-^Stay o f execution̂ '̂ JRevivat of ̂ xecuiion proceedings’—
Act X V  o f 1877 {Limitation. Aci), sch U, i\7a. 187,

A decree was made against B, S, and Z, On the IStB. May, 1879, appH- 
cation was made for ereeiition of the decree against JB aad X  In August 
1879, who had prererred ;ui appoai in i:Lfi siiit, applied ok fhaf frro'Dnd for

•Second Ap]>e;il No. ?■.! of l-SS’2, nvui isti onler of H. G, Koojio. Jiiiipc: of 
rrapiir, dated the 27tli Sepfcsmber, 1S82, rsTersing an orde  ̂of Mwhanimd Sayyid 
Ktea, Munsif of Muzaffarnagar, dated tlie Slsi July, 1882.
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