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APPELLATE CIVIL. 1853
February 2.

Before 8ir Robert Stuart, Kt., Chief Justice, and Mr. Juslice Tyrrells
MAHTAB EUAR (Dzrospaxt) o. Tee COLLECTOR or SHAU.
JAHANTTUR as maxacer oF TR EstaTt o FAKHR.UD.DIN
KHAN, prcessep, oX srHALF oF AJUB-UN.XISS4 sxp orHEES
(Prainyirr)®

Mortgage—Usufructuary mortgage~— Redemption— Inlerest—Requlation XT
of 1793, ss. 8, 4, 10, 11=Stat. 13 Geo. IIT, ¢, 68, s R0—.det XXTIIT
of 1855, 5. 7—~Novation of contract—Reeital of morigage.

J, the usufrueinary mortgagee for Re. 1,260 of certain land, of one.
ninth of which be had purchased the equity of redemption, in 1854 gave
asufructuary mortgage of the land to IV for Rs. 2,700 of which Rs. 1,950
vepresented the mortgage-money of the land he held as mortgagee, and
Rs. 750 of the land he held as proprietor. By the instrument of mortgage
it was provided that the mortgagee should take nll the profitsim liew of
interest, and the mortgage should be redeemable on payment by the morts
gagor of the principal money. In 1880 F, the representative of the original
mortgagor in respect of eight-ninths of the land, sued, with reference to
Regulation XV of 1793, for possession of the land, on the ground that the
mortgage had been redeemed, as the principal money and interest at twelve
per cent. had been received out of the profits, and claimed an account.
IV set up as a defence that the provisions of that Regulation were not appli-
cable, as after its repeal by Act XXVIII of 18565 the mortgagor had agreed
not to claim an account. This agreement, he alleged, was contained in the
wajib-ul-ars of 1871,

Held that the wefil-nl-arz did pot contnin & new coniract, or ratifieation
of the old contravi of 1834, between the partles, but merely a reeital of the’
mortgage, and therefore Fwas entitied fo an aceount.

Held also ihat the account should be caleulated on eight-ninths only of
the land.

Observations by Stuarr, C. J., on Regulation XV of 1793 and Stat. 13
Geo, 115, ¢. 68, Sital Mulhan Lol v. Srikriskaa Singk (1) and Badri
Prasad v. Wurlidhur (2) referved 1o

Tuis was a suit for redemption of mortgage. Qu the 17th
Deeember, 1844, Usan Singh, the owner of one-third, Gauhar
- Bingh and ITalasi Singh, the owners of cne-third, and Dharmi, the
owzer of one-thind of twenty biswas of a certuin village, situnied in
the Shilijukénpur district, gave Zalim Ringh and Jiwan Singh in
equel moietics a usafructuary mortgage of the village for Rs 8,000
for a term of fourteen years. TUnder the jexms of 1he Instriment of

* First Appeal Ko 131 of 18%), froma deeree of Mawlvl Zain-ul-gbdin Khan,
Subordinate Judge of Shi ang ur, dated the 80U dnly, 1k\u
(125 LR, 2.0, 44, & 1L R., 2A1L583: 8. C.L R
7 Ind. App., 51.
69
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mortgage, the mortgage was redeemnble on payment of the prineipal
sum without interest on the expiration of the term. On the 30th
October, 1846, Zalim Singh sub-mortgaged ten biswas of the village
to Muhammad Fakhr-ud-din, for Rs, 1,950, for the unexpired term
of the principal mortgage, iz, twelve years, and gave the sub-
mortgagee possession. After this the village was partitioned by
Jiwan Singh, the original mortgagee of ten biswas, and Muhammad
Fakhr-ud din, the sub-mortgagee of ten biswas, and the northern
patti of the village fell to the share of Jiwan Singh, and the southern
tc that of the sub-mortgngee, and both parties obtained separate
possession. Subsequently Jiwan Bingh and Zalim Singh each sequir-
ed by purchase a one-ninth share of the northern patti. On the 27th
October, 1854, Jiwan Singh sub-mortgaged the northern patti of the
village and his one-ninth share of that patti to one Nanku Lal fora
term of three yearsfor Rs, 2,700. The material portion of the in-
strument of mortgage was as follows:—“I have mortgaged and
pawned for three years, for Rs. 2,700, half of which is Rs. 1,350, as
per detail given below, iz, the right of a mortgagee in lieu of
Rs. 1,950, and the right of a purchaser in lieu of Ris. 750, to Nanku
Lal, banker at Shahjahdnpur. I have received the whole of the
mortgage-money from the aforesaid mortgagee, and having appro-
priated and taken the same, I have put the mortgagee in posses-
elon and oceupancy of the mortgaged property. The whols of the
profits of the mortgaged property I have set apart as interest of
the mortgage consideration, so that, up to the term of mortrage,
T, the mortgagor, shall not have claim to profits, nor the mortgagee
& claim to interest. After the expiry of the term, I shall pay the
whole of the mortgage-money to the said mortgagee, snd having
obtained the redemption . of the mortgaged property, take posses-
sion.”. ‘

~ Subsequently Muhammad Fakhr-ud-din, the sub-mortgagee of the
southern patti of the village, purchased the whole of Zalim Singh’s
interest in the village, and the remaining proprietary right in the
village. The proprietary right in the village acquired by Jiwan
8ingh by purchase was subsequently put up for sale in execution of
a decree and was purchased by one Madho Singh, Thus at the time
of the framing of thn najib-nl-ars of the northern pathi of the villa g6
in 1£71 Muhammad Fakbr-ud-din had become owner of eight-ninths
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of that patti and the vepresentutive of Zalim Singh one &f the
original mortgagees of the villuge. The irajib-uloarz of the nor-
thern patti of the village, framed in 1871, contained the following
clause :—*The entire maldl is held under a sub-mortgage from
Jiwan Singh, original mortgagee, and Muhammad Fakhrud-din
has become the representative of the original mortgagaors in res-
pert of eight-ninths of the mahil and Madho Singh of one-ninth :
the mortgageis dated the 27th October, 1854, and is for thres years:
the terms of the mortgage are that the entire profits of the pro-
perty have been assigned in lieu of interest, and therefore the
mortgagor has no claim to profits or the mortgagee to interest for
the term of the mortgage: after the expiration of the term of the
mortgage the mortgagor shall paythe mortgage -money and redeem
the property.” Nauku Lal and Muhammad Fakhr-ud-din were,
apparently, parties to this wajib-ul-arz. In day, 1880, Muhammad
Fakhr-ud-din having inthe meanwhile died, and the estates left by
him having been taken under the superintendence of the Court of
Wards, the Collector of Shihjahdnpur, as manager of the estates,
instituted the present suit on behalf of the widow and sons and
daughters of Muhammad Fakhr-ud-din, against Jiwau Singh, one
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of the original mortgagees, and Mahtab Kuar, widow of Nanku

Lal, who had also died in the meantime. The suit was based on
the mortgage of December, 1844, The plaintiff claimed posses-
sion of eight-ninths of the northern patti of the village, as pro-
prietor, and of one-ninth as mortgagee, alleging that the principal
amount of the mortgage, Rs. 1,950, together with interest at
Rs. 12 per cent. per annum, had been satisfied out of the profits of
the property, and that o certain sum as the profits for six years
previous tc the institution of the suit were payabie to him, and
praying that 2n account might be taken, and whatever sum might
be found paysbis to him for these vears might be awarded to
him, or if anything was found due by lim, a dveree fnr redemp-
tion might be passed in bis favour, subject to the prymeut of
whatever might be found to be dne by him. The defendant
Mahtah Kuor set up as a defence that, although the mortgages
of Dedember, 1844, and OqtoBer, 1854, wers made before the
passing of Aect XXVIII of 1855, yet the plaintiff was not enti-
tled to an account, inasmuch ag after Lthe passing of that Act the
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mortgagor had entered into an agresment, contained in the wayib-
ul-ars of the patti, that the usufruct of the property should be
allowed in lieu of interest. The Court of first instance disallowed
this defence, holding that the wajib-uf-arz did not contain any such

Snamsaman- tgreement es set up by the defendant, but merely a recital of the

PUR.

terms of the mortgage of October, 1854 ; and it gave the plaintiff
a decree for possession of the property and for certain mesne
profits. The defendant Mahtab Kuar appealed to the High Court,
contending that according to the agreement contained in the wajib-
ul-ars the plaintiff was not entitled to an account; and that the
Court of first instance, in making up the account, had erred in
caloulating profits on the whole ten biswasof the patti, inasmuch
a8 one-ninth of the patti had become the property of Jiwan Singh.

Munshis Henuman Prasad and Kashi Prasad, for the appellant.

The Senior Government Pleader (Lala Jaula Prasad), for the
respondent.

The Court (Stuarry, C. J., and TyrrELL, J.) delivered the fol-
lowing judgments :— C

Tyrrert, J.—The first plea esnnot be allowed to prevail. I
have given mature consideration to the terms of the wajib-ul-ars of
1871, read with the original deed of mortgage executed by Jiwan
Singh on the 27th October, 1854 ; and I am satisfied that no new
contract, or ratification of an old confract, was therein intended to
be made, or was in fact made in the sense contended for by the
appellant. That is to say, I cannot hold that the parties to that
administration-paper agreed in 1871 to set up and give validity to
the terms of the mortgage-deed of 1854, providing that the mort-
gagor could not claim an account, which were invalid under the
law then in force, and which were fo the effect that all the
profits of the mortgaged estate, how-much-so-ever they might be,
should be taken by the mortgagee in lieu of interest, The para-
graph of the wafib-ul-ars on which the appellant reliss, beginning
with the words * the mortgags is for three years with this declara-
tion,”” and ending with “nor the mortgagee o interest,”’ is, inmy
judgment, no more that a wceitation of the forms of the old
deed by way of description and identification of thut deed. It
'Was not seriously contended that without novation or ratification
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of this portion of the contract of 1854, its terms could now 1553
have valid operation under the relicf afforded in such matters by ~11arres
Act XXVIIT of 1835 ; and indeed the 7th section of that Act is  Ecrsz
conclusive against any such suggestion., That section provides Tas Coxe
t!:lat. “nothing hereinbefore contained shall prejudice or affect the S‘;f;;’f Hi‘; _
rights or remedies of any person, or alter the liabilities of any  »us.
person, in respect of any act dome or contract entered into pre~
viously to the passing of this Act.”
The second plea has force in so far as it questions the correct-
ness of the account adopted by the Court below in respect of the
amount of profits to be taken info account to the credit of the
loan of Rs. 1,950 with regard to which the present suit is
brought. It is obvious that when Jiwan Singh purchased the
rights and interests of his mortgagors in the one-ninth of the ten
biswas which he held in mortgage from them he became absolute
owner of the profits of that one-ninth portion of the ten biswas,
and the sum total of the profits available for the payment of lawful
interest and for rsduction of the principal debt of the mortgage
became to that extent diminished. Tn other words one-ninth of the
profits went into the pocket of Jiwan Singh and after him info
that of his alienee the ancestor of the defendants Bhup Singh,
Kunjan Singh and Bhola Singh, while eight-ninths remained to
the credit of the mortgage account. This being so, it is plainly
improper and unjust to the appellant, who holds that one-ninth share
of Bhup Singh and his brothers as her solc security for her ad-
vance thereon of Rs. 750 under the deed of the 27th October, 1854,
that all the profits of the ten biswas should be appropriated to the
account of the Rs. 1,950 dcbt secured on Jiwan Singh’s mortgageo
estate alone in the ten biswas. Indeed this position was admitted
in terms by the plaintiffs-respondents in their petition filed in this
case in the Comt below su the 28th Juns, 1880, when they pleaded
that « Bhup Singh being the purchaser of the right of Jiwan Singh
mortgagor is bound by the terms of the mortgage made by Jiwan
Singh, while the plaintifis are nct bound by the mortgage-deed
of Mahtab Kuar, whercin the own proprietary right of Jiwan Singh
has been specifically moxtgaged for s, 750 in 1854;” and again,
the plaintiffs have demanded from the defendant mortgugee the
mesne prolits of their share only, and they have not cluiwed those
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1883 of the share of Bhup Singh defendant, and if Bhup Singh is in-

aammap  Cluded among the plaintiffs, then the claim for the mesne profits

Evax  of this share must be added.”
v,
Tux Cor- On this principle the decree of the Court of first instance
¥ . 4 .
S‘;ff;?fnim must be amended: and so far allowing this appeal T would direct
POR.  that an account be made in this office calculated on eighi-ninths

only of the ten biswas in question, and that a decree be framed
accordingly with costs in proportion to the result.

Sruart, C. J.=~This is 2n appeal from a decree of the Subordi-
nate Judge of Shdhjahinpur in a suit for redemption from mortgage,
dated 27th October, 1854, This decres so far as it allows the rate
of interest to be charged in the account between the parties, as to
which we were much pressed on behalf of the appellant, is, as T-
shall presently show, clearly right, although in other respects it
must be corrested.

The case is as follows:—One Jiwan Singh, who was the mort-
gagee of a ten-biswas share in a certain patti, and also the owner
by purchase of another share in another patti, made on his part on
the 27th October, 1854, a mortgage of such-his mortgage and pur-
chased rights in these terms i~

T have mortgaged and pawned for three years, for Rs. 2,700,
half of which is Rs. 1,350, as per detail given below, ¢/s., the right
of a mortgagee in lieu of Rs. 1,950 and the right of a purchaserin
lien of Rs. 750 to Nanku Lal, banker at Shahjahdnpur: T have
received the whole of the mortgage-money from the aforesaid mort-
gagee, and having appropriated and taken the same, I have put the
mortgagee in possession and ocoupancy of the mortgaged property.
The whole of the profits of the mortgaged property I have set apart
as interest of the mortgage consideration, so that, up to the term of
mortgage, I, the mortgagor, shall not have claim to profits nor the .
mortgagee a claim to interest. Adfter the expiry of the term, I shall.
pay the whole of the mortgage-money to the said mertgagee, and
having obtained the redemption of the mortgaged property, take its
possession.”  The relative position of the parties thus determined
appwm, notwithstanding the term of three years agreed on, to have
eontmuel till 1he 15th Tm:.:.m}\, 1871, when tho wrjib-ul-arz was
w}nﬁgd and rvecorded; the pertism-of that adninistration-paper .
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relied on by the appéllunt being as follows :—*“ The mortgage is for
three years with this declaration as to mortgage, that the entire
profits of the mortyaged property have been assigned in lion of in-
terest on the mortgage-nion y, so that up to the teri of mortgage, I,
thes mortgagor, shall have no claim to profits nor the mortgages to
interest.”” The mortgage, it will be observed, was made before the
ohange of the law as to interest effectod by Act XXVIIT of 1855,
the legal rate at the date of the mortgage being one per cent. per
wmensem or twelve cent. per annum, and it is, therefors, claimed by
the plaintiff not only that the principal mortgage debt had been
paid off, but that a large sum of surplus muney remains to be
accounted for by the defendant-appellant. It is contended, hovw-
ever, in suppor of the first reason of appeal, that the effect of the
above entry in the wajib-ul-ars was to create a novation of contract,
and as that novation took placs in 1871 the law abolishing the
wsury laws applies, and that therefore the defendant was not bound
to account {or any porticn of the profits which, as evidenced by
the wajib-ul-arz, ware wholly assigned in leu of interest on the
mortgage-money. This, however, is to take an entirely mistaken
view of the meaning and effect of the wqjib-ul-ars. An extract
from that paper is printed on page 4 of the appendix of evidence
on behalf of the appellant, and it contuins a referenco to the mort-
gage in the following terms:—* Whereas the entire property in

this mahdl is held under & sub-moitgage by mo*ba Lelinlf of Jhwan

Singh, the first mortgages, awl auw under equity of redemyutivn
of the originalowners, Fakhr-ud-din Khan, son of Kalai Khan, owns

eight shares, and Madho Singh, son of Gyan Singh, one share, as

representatives of the original mortgagors, (and) under the mort-
gage-deed, dated the 27th October, 18534, and registered on the'
same date, which the agent of the landlord, the mortyagee, Las 1_:.1:0-;
duced; the mortgage is furthree vears with this declaration as fo mort~
gage, that the enlive profits of the movigaged property have hecn

assigned in lieu of interest on the mortgage-monay, so that un to the
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term of mortgage, I, the moxtgagor, shall have no claim to profits

wor the mortgagee to interest. After the expiry of the term of
mortgage, I shall pay the whole of the mortgage cons’deration and
obtain the redemption of the mortgaged properiy.” 1t is quite
clear that this is a mers recital of the mortgage made in 1854 ag
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1883 still existing and operative, and not in the least intended as a new

T Mammis  OF revised contract in any sense; the words I shall pay” mean-

Kvaz  ing I shall continue to pay as heretofore, and then the reason of the

Trs Coz. recital of the movtgage in this wajib-ul-ars is shown by the following

LECTOR OF  gentence, which comes immediately after the extraet I have read :—
SHARTAHAN- . ) .

PUR. So long as the property is under mortgage, proceedings shall be
taken according to the conditions contained in paragraph 2 of the
village administration-paper of mauza Udhohra, pargana Jamore.
After redemption of the mortgage, we, Fakhr-ud-din Khan and
Madho Singh, mortgagors, shall pay, out of the entire income of
the khalise mah4l, the revenue assessed by Government, in the
Government treasury, through our agent, by fixed and usual
ins'alments. In the event of failure to recover Government
arrears, we shall recover, under the provisions of the law in fores,
by means of auction-sale, &e.”” If is thus quite clear that these
provisions in the wajib-ul-ars were intended as a mere engagement
on the part of the mortgagors for the Government revenue, and
that the mortgage of 1854, which still formed a charge upon the
estate, the only mortgage it refers to, had to be taken into account
in the recorded arrangement. There is nothing therefore to in-
terfore with the computation of interest as interest legally charge-
able by law previous to the Act of 1855 coming into force, which
was not until the 1st of January, 1856. We have then to consi-
der what was the law respecting interest in mortgage transactions
when this mortgags was made; that appears to have been the law
provided by Regulation XV of 1793. Reference was made at the
haaring, on behalf of the respondent, to s. 30 of the English Act of
Parliament, 18 Geo. I1I, ¢. 63, passed in 1773, and it was sug-
gested thet under that enactment the mortgage in the present
ease was absolutely null and void, and could not, therefore, be the
foundation of any suit. And no doubt it would have been so if the
parties to that confract had been British subjects of the English
Crown, for to persons who answer to that deseription, s, 30 of
thé Act in question alone applies, natives of India being at that
time only such subjects in an indirect and modified sense, although
it is different now; all persons, whether European or Native, in
what are now Her Majesty’s Indian dominions, and of which she
is Empress, being directly amenable to the English Crown and
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Government. But-it was not quite so in 1773, and the expression
in 8. 30, “no subject of Elis Majesty,” can only mean no Brifish
subject.

‘We must, therefore, find the law in operation as to interest in
such o case as the present elsewhere. Notwithstanding the Act
of Geo. I11, no change appears to have been made in the law as
to interest among natives of the country till 1793, the people up
to that time being left free to their contracts in this respect, Buk
by Regulation XV of 1793, s. 10, it was provided as follows:—“In
cases of mortagages of real property, executed prior to the 28th
day of March, 1780, in which the mortgagee may have had the
usufruct of the mortgaged property, whether he shall have held it
in his own possession or not, the usufruct is to be allowed to the
mortgagee in lieu of inferest, agreeably to the former custom of
the country (provided it shall have been so stipulated between the
parties), until the above mentioned date, subsequent to which the
same interest is to be allowed on such mortgage-bonds and also
on all bonds for the mortgage of real property which have been
entered into on or since that date, or that may be hereaffer exe-
cuted, as is allowed on ell other bonds which have been and may
be granted on or posterior to such date, and no more; and all such
mortgages are to be considered as virtually and in effect cancelled
and redeemed, whencever the prineipal sum, with the simple inter-
est due upoun it, shull ave been realized from the usufruct of the
mortgaged property subsequent to the 28th day of March, 1780, or
otherwise liquidated by the mortgagor.” And then by s. 11 of the
same Regulation it is provided, in regard to the accounts that are
to be taken in cases of mortgages specified in 5. 10, that “* the mort«
gagee is fo be required to deliver in the accounts of his gross re-
ceipts from the property mortgaged, and also of his expenditure for
the rransgement or proservation ef ib. The morigagee is {o swear,
or {(if ke be of the deseription of persen whom ths Courls sre crine
powered to exempt from taking caths) to subseribea solemn affirme.
ation that the accounts which he may deliver in are frue and
authentic. The mortgagor isto be permitted to examine the accounts,
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and after hearing any ohjections hemay haveto offer, or any evidenes

that either party may have to adduce yespecting them, the Cowt is
to adjust the account.” There cannot be a doubt that sach is the Jaw
60
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1883 to be applied to the present case, the words * simple interest ”” mean-
Mamres 108 according to ss. 3 and 4 of the same Regulation, interest at the
Kusx  rate of twelve per cent. per annum, the meaning of the Regulation
Tamﬂbonm Leing thus briefly summed up in the judgment of the Privy Council
LectoR OF in the case of Shah Makhan Lal v, Srikrishna Singh (1), “The
SHAHP;;I_“N‘ mortgagee may retain his pledge until he has received out of it his
debt with interest at twelve per cent.,” the contract not being ab-
solutely invalid, much less void, but its legal effect as to the interest
being to reduce the amount of the rents and profits received by the
mortgagee to an allowance of twelve per cent. out of such rents and
profits, the excess in that respect being imputable towards payment
of the principal sum. An illustration supporting this view of the
law will be found in the judgment of the Privy Council in Badri
Prasad v. Murhdhar (2) affirming a judgment by Oldteld, J., and
myself. We had held in that case that there was nc contract,
nor anything in the nature of a contract, for interest at all, but
merely for a particular sum which was to go towards the expense
of collections, and that thers was to be no account of mesne profits
during the time of the mortgagee’s possession. This view wasaffirm-
ed by their Lordships of the Privy Council who, in their judgment,
remarked :—*Their Lordships must by no means be taken to decide
that if the amounts received by the mortgagees had been fluctuat-
ing, they might not have been bound to file the statutory accounts.
Those accounts might have been necessary to enable the Court to
decide on the validity of the contract set up.”” The validity of the
contract in the present cese conld only be so ascertained, that is to
say; the profits are to be allowed so far as they are below or do not
exceed twelve per cent.; but, quoad ulire, they must be dizallowed,
the excess being imputed towards the principal debt, and the Sub-
ordinate Judge, taking this view of the law, has given a decree to
the plaintiff for redemption of mortgage without payment of any
portion of the mortgage consideration, by dispossession of the’
defendant-appellant. So far as to intexest, with respeot to which it-
is sufficient to add that the Subordinate Judge is clearly right.
But another question has been raised also bearing on the ac-
count to be taken in this cese, and' this question is stated in the
(1)2B.L. R, P. O, 44. ‘
(2) L LR, 2 AlL 693: 8. C. L. B,, 7 Ind App., 51.
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second reason of appeal before us, in which it is contended that
the lower Court was wrong in erediting the profits of the whole
ten biswas towards the dischargo of only Rs. 1,950, leaving cut the
item of Rs. 750, and that thercfors the whele sum total of these
two items, amounting to Rs. 2,700, should be taken into account.
It is further contended in this plea that deduction should also be
allowed on account of Bhup Singh and others in the same right.
All this must be allowed, and so far the decree appenled ‘against
must he amended, and an account taken and a decres prepared as
proposed by Tyrrell, J., with proportionate costs.

Diecree modified.

Before Sir Robert Stuart, Kt., Chief Justice, and ilr, Justice Oldfield.
MAHIP SINGH axp axormer (Drrexpixts) v. CHOTU (Praasrirej®

Landholder and tenant—DPerpctual injunction io vestrain ¢jectment of
tenant—dJurisdiction—det XII of 1831 (N.-W. P. Rent det), 8. J5—
det T of 1577 {Specific Relief det), s. 36, (b) and (F).

A tenant, on whom a notice of ejectment had been sgerved under the
N.-W.P. Beut Act, 1881, and whoss suit to contest his Jiability to cjoct-
ment, brought under that Act, had failed, sued in the Civil Conrt for a

_perpetual injuction to prevent his ejectment, basing his suit on an agree-
ment that he should not be ejected so lox:
thab the suit was nct maintainable, the Jnresdivtion vff the Ciell Court being
excluded by s. 95 of the Rent Act and by s. 86, (6) and (/*), of the Bpecide

Lelief Aet. -

Tris was o suit for a perpetual injunction to restrain the defend-
ant from ejecting the pluintiff frem certain land. The suit was
instituted in the Court of the Munsif of Jaunpur. It appeared that
the land was cultivated by the plaintiff, Chotu, a8 & sub-tenant of
one Ram Ratan, the tenant of the land. The latter distrained the

crops on the land. Chotu contested the legality of the distraint in.

the Revenue Cowrt, and an agreement was enteved iuto hy the
parties, by which, it was alleged, Ram Ratan agreed not fo eject
Chotu so long as he paid Rs. 14 per annum as rent. After the
daath of Ram Ratan his heirs mortgaged the land to Mahip Singh
and Bhola Singh. 'The mortgagees served a notice of ejectment on

- Chotu under s, 36 of the N.-W. P. Rent Act, 1831, Chotu ob-

_jected, and his objection was disallowed under s 39 on the 18th.

* Qocond Appeal Noo 059 of 1889,
Jannpue, dated ig Rie
pae,

from a decrso of W. Barry, Esq., Judge of
W x, B
of Juunpur, daicd the Lith Maveh,

i

e eovtain rent. Held:

ivming & deeres of Babu Lajta Prasad, Mumsif:

429

1833,

Alspras
Kraz

Do
Tre Cors

LR{TNAR OF
SHAHTAHAN~

PUR.

1883,

HMareh 5.



450

1883.

Maarp
SingE

Caorv.

1583.

March 8.

THE INDIAN LAW REPORTS. [VOL. V.

August, 1881, The effect of the order under s."39 was to determine
the tenancy unless the landlord authorized the tfenant to continue
in occupation of theland. Chotu subsequently brought the present
suit against the heirs of Ram Ratan and the mortgagees for a por-
petual injunction to restrain them from ejecting him from the land,
basing the suit on the agreement mentioned above. The Gourt of
first instance gave the plaintiff a decree, which, on appesal by the
mortgagoes, the lower appellate Court affirmed. The mortgagess
thereupon appealed to the High Court, contending that under the
circumstances the Civil Courts were not compstent to grant the
injunction sought.

Muunshi Kaski Prasad, for the appellants.

Munshi Hanuman Prasad, for the respondent.

The judgment of the Court (Sruarr, C. J., and OrpriELy, J.),
after stating the facts, continues as follows :(—

JuneMENT.—We are of opinion the appeal must prevail.
‘Whether we consider the terms of the Spevific Relief Act on the
subject of perpetual injunctions or those of the Rent Act, it is
clear that the Civil Court eannot give an injunction of the nature
sought. It has not jurisdiction over the subject-matter to which
the injunction refers, its jurisdiction being excluded by s. 95 of
the Rent Act, and expressly or impliedly by (&) and (f) of s. 56
of the Specific Relief Act. Wo reverse the decrees of the lower
Courts and decree the appeal, and dismiss the suit with all costs,

Appeal allowed,

FULL BENCH.

Before Sir Roberé Stuart, Ki., Chief Justice, Mr Justice Straight,
My, Justice Oldfield, Mr. Justice Brodhurst, and Mr, dustice Tyrrell.

JOGUL EISHORE {Pranrirr) v. SHIB SAHAT anp aNoTHER
(DEPERNDANTS)}¥

Hindv Law—Grandson—Tuterest in ancestral property=-Right to
enforce partition.

Tn a joint Hindu family governed by the Mitakshara law & grandson has
by birth a vested interest in ancestral property, which entitles him to enforce

* Second Appeal No. 395 of 1882, from a decree of H. G. Keene, Exq., Judge of
Meerut, dated the 13th Japuary, 1832, affirming a decree of Rai Bakhtawar Singh,
Subordinate Judge of Mecrut, dated the 10th November, 1881,



