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Before Sir Soleri Stuart, Kt,, Chief Justice, anA Jfr. Jtislke Tjji'rdL 
MAHTAB EUAE (Defekdant) c. The COLLECTOR o f SHAH-

J A IIA I^ riT E  AS MAKAGEE OP THE ESTATE OF TAKH .E>tJD-Dli^
XHAx^, DECEASED, ON BEHAIP OF AJUB-UK-S'ISSA A5» 0XSEB3 
(Plaikxiff)*

Morfgage-~~-Usiiffuctuary morigage—Sedemption—Interest—Refjulatioit 31V 
of ms, ss. 3, 4 10, 13 Geo. JII, c. 63, s. %0—Act X X Y llI
of 1855, s . 7 Sovation of contract—Recital of mortgage.

J, the usTifi'tJcinarj mortgagee for E s. 1,260 o f certain laud, of one- 
nintli of wliicli lie had piircliased tlie equity of redemption, in 1854 gave 
usufructuary mort|fage oE the land to for Es. 2,700 o f  ■w'liieli Es. 1,950 
yepresented tixe mortgage-money o f  the land lie held as mortgagee, and 
Ms. 760 o f the land he held as proprietor. By the ioatrumeat oE mortgage 
it was provided that the mortgagee should take all the profits in lieu of 
interest, and the mortgage should he redeemable on payment by  the mort­
gagor of the principal money. In  1880 P, the representative o£ the original 
mortgagor in respect of eight-ninths of the land, sued, with reference to 
Eegiilatioa X V  of 1793, for possession of the land, on the ground that the 
mortgage had heea redeemed, as the principal money and interest at twelve 
per cent, had been received out of the profits, and claimed an account.
JV set up as a defence that the provisions o f that Regulation were not appli­
cable, as after its repeal b j  A ct X XV III o f 1855 the mort|[agor had agreed 
not to claim an account. This agreement, he alleged, -vfas contained in the 
majil-ul-ars o f 1871.

jEEeld Hiat !h.c u-o.jih-ul-arz did no'" eonl.-iia £• new contract, or ratification 
o f  the old conirfiot of 13-54, bL-(’,vei.‘!j j)ar.:ios, but iuorc-1}  ̂ a recital o f the 
mortgage, and ii’orchrc F  W;is t'niiiJod to nn rict'ount.

Held a!so iJiiifc tlie account should be calculated on eight'stinths only o f 
the land.

Observations by  S toa bt, 0 .  J ., on Eegulation X V  o f 1793 and Stat. IS 
Geo. Ills c. G3. SfiaJi. ILdcJian Tot v. SrikHskm Singh (1) and Jiadri 
Prasad v. Acui'Udliti}' ('̂ ) roiicrrou. to.

This was a suit for redemption of mortgage. On ih& 17th.
December, 18-14, Usan Singli, the owner ol one-third, Gauliar 
SirigVi and ITalasi Singh, the ownexs of one-third, and Dhnrmi. the 
owner of one-tliirtl of twenty Hswas of a ooj-tiiin villcg'o  ̂ BiiuatcMlisi 
tha Sh;ilij;iliaupur tlistriet, ga?6 Zalim tSi ĵgli and Jivvan Slny’h in 
equal inoietifs a murmctuary mortgage of the village for Es 8,900 
for a term  of foiarteen years. ITjirjor tho t&rjus o.j: iLe iii.stTiimonfc of

•First Appeal Ko. _1?1. of ISPO, from a dociMc of Zain-ul-aMin Khan,
Subordinate of yiiAhj.ihiUiivr, d;ii.c-i.l Ujo -ii’.ir. LS,';0.

(1) i  13. L. E ., r .  C., 44. (3) L  L. E., 3 AlL 598 : S. C. L. E.»
7 Ind. App., 51.
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1883 mortgage, tlie mortgage was redeemable on payment of the principal 
' ' AfAirxI^ sum without interest on tlie expiration of tlie term. On the SOcla 

Kxjab October, 1846, Zalim Singli suh-mortgaged ten biawas of the village 
T h e  C o l - '̂ 0 Muhammad Fakhr-ud-din, for Es. 1,950^ for the tmexpired term 

î.EC'roi{,̂ oF qI priueipal mortgage, ris,, twelve years, and gave the sub» 
pcfi. mortgagee possession. After this the village was partitioned by 

Jiwan Singh, the original mortgagee of ten biswas, and Muhammad 
Fakhr-ud din, the sub-mortgagee of ten biswas, and the northern 
patti of the village fell to the share of Jiwan Siogh, and the southern 
to that of the sub-mortgngee, and both parties obtained separate 
possession. Subsequently Jiwan Singh and Zalim Singh each acq[uir- 
ed by purchase a one-ninth share of the northeriL patti. On the 27th 
October, 18D4, Jiwan Singh sub-mortgaged the northern patti of the 
village and his one-niuth share of that.patti to one Nankn Lai for a 
term of three years for Rs, 2,700. The material portion of the in­
strument of mortgage was as follows:— “‘ I  have mortgaged and 
pawned for three years, for Ea. 2,700, half o f which, is Es. 1,350, as 
per detail given below, the right of a mortgagee in lieu of 
Es. 1,950, and the right of a purchaser in lieu of Es, 750, to Nanim 
Lai, banker at Shahjahanpur. I  have received the whole of the 
mortgage-money fin^m the aforesaid mortgagee, and having appro» 
priated and taken the same, I  h,ave put the mortgagee in posses­
sion and occupancy o f the mortgaged property. The whole of the 
profits of the mortgaged property I  have set apart as interest of 
the mortgage consideration, so that, up to the term of mort;jragej 
I , tlie mortgagor, shall not have claim to profits, nor the mortgagee 
a claim to interest. After the expiry of the term, I  shall pay the 
whole of the mortgage-money to the said mortgagee^ end having 
obtained the redemption. of the mortgaged property, take posses­
sion.”

Subsequently Muhammad Fakhr-nd-din, the sub-mortgagee of the 
Bonthem patti of the village, purchased the whole of Zalim Singh’s 
interest in the village, and the remaining proprietary right in th^ 
village. Tho proprietary right in the village acquired by Jiwan, 
Singli by purchase was p.ubsGqucntly put np for sale in execution o£ 
a decree and was pureliased by one Madho Singh. Thus at the time 
of the frami'ng of tlio najih-nl-ars of tho ■northorn pfitti of the village 
in 1 ̂ -71 Muhammad FakLr-ud-din had becomo owner of eight-nintha
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o f  th a t p a tt i a n d  the rep resea ta tive  o f  Z a lim  S iiig li one o f  tlie  1883
or ig in a l m o r tg a g e e s  o f  the T iilage . T h e  îvjib-'ul-ars o f  th e  n o r - '""Ji'ThtIb 
th e m  p a tti o f  the v illa g e , fra m ed  in  1 S 7 I , e o n ta iu e i  th e  fo llow iD g  K fa b  

c la u se :— •“ T h e e u t ir e  m alm i is lieLl u n d er  a s iih -riin ifgage  from  T h i /Coi,- 
J iw a n  S in g h , o r ig in a l m o r tg a g e e , a n d  M u h a m m a d  P a k h r-iid -d in  i-ectoe opD H AH J A. H N***
h a s  b e c o m e  t h e  r o p r e s o u t a t i Y e  of t l i e  o r i g i n a l  n i o r t g a g o r s  in res-» b c j e .

per't of eight-ninths of the malial and Madho Singli of one-ninth : 
the mortgageis dated the 27th Octoher, 1854, and is for three jeaxs: 
the terms of the mortgage are that tho entire profits of the pro­
perty have heeii assigned in lieu of interest^ and therefore the 
mortgiagor has no elaim to profits or the mortgagee to interest for 
the term of the mortgage : after the expiration of the term of the 
mortgage the mortgagor shall pay the mortgage •money and redeem 
the property. ”  Nauku Lai and Muhammad Ealchr-iid-dia wero, 
apparently, parties io this ti'ajib-ul-arz. In lia y , ISSO, Muhammad 
Fakhr-nd-din having in the meanwhile died, and the estates left h j  
him having heen taken under the superintendence of the Court of 
Wards, the Collector of Shahjahanpur, as manager of the estates, 
instituted th.e present suit on behalf of the wido'w and sobs and 
daughters of Muhammad Fakhr-ud-din, against Jiwan Singh, one 
of the original mortgagees, and Mahtab Euar, widow o£ Naiiku 
Lai, who had also died in the meantime. The suit hascd on 
fch© mortgage of December, 1844. The plaiutiiS claimed posses­
sion of eight-ninths of the northern patti of the Yillage, as pro­
prietor, and of one-ninth as mortgagee, alleging that the principal 
amount of the mortgage, Bs. 1,950, together with interest at 
Es. 12 per cent, per annum, hadbaen satisfied out of the profits of 
the property, and that a certain sum as the profits for six years 
previous to the institution of the suit were payable to him, and 
praying that a a acoounfc might he taken, and whiatever sum might 
be found pa.yable to him for Liiose \\-rir3 might be awarded to 
him, or if aaythiag was found due by him, a. decree for redemp- 
txoE might be passed in his favour, subjeot to the p-tyniynt of 
whktever might be fomid to be due by him. The defendant 
Mahtab Euar'set up as a defence that, although the mortgage^ 
ofDeoember, 1844, and October, 1854, vs?ere made before the 
passing of Act X X Y I I I  of 1855, yet the plaintiiS was not enti­
tled to an account, inasmuch as after the passing of that Act the
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1883 mortgagor had entered into an agreement, contamed in the wajib- 
Hahtab ul-arz of the pafcti, that tbe usufruct of the property should he

E xtab allowed in lieu of interest. The Court of first instance disallowed
T he Col- this defence, holding that the loajih-nl-arz did not contain any such 

Ŝ AHJÂ HAK- as Set up hy the defendant, hut merely a recital of the
JUB. terms of the mortgage of October, 1854 ; and it gave the plaintifi 

a decree for possession of the property and for certain mesne 
profits. The defendant Mahtab Euar appealed to the H igh  Court, 
contending that according to the agreement contained in the wajih-  ̂
ul-ar& the plaintiff was not entitled to an acconnt j and that the 
Court of first instaneoj in making np the account, had erred in 
calculating profits on the whole ten biswas o f the patti, inasmnch 
as one-ninth of the patti had become the property of Jiwan Singh.

Mnnshis JScmiman Prasad and KasM Prasad, for the appellant.

The Senior Qovernmenl Pleader (Lala Jaula Prasad), for the 
respondent.

The Court (Stu a e t , 0 . J ,, and T y e k e l l , X )  delivered the fol­
lowing judgments

T y r r e l l , J.— The first plea cannot be allowed to prevail. I  
have given mature consideration to the terms of the wajih-ul-ar% of 
1871, read with the original deed of mortgage executed hy Jiwan 
Singh on the 27th October, 1854; and I  am satisfied that no new 
contract, or ratification of an old contract, was therein intended to 
be made, or was in fact made in the sense contended for by the 
appellant. That is to say, I  cannot hold that the parties to that 
administration-paper agreed in 1871 to set up and give validity to 
the terms o f the mortgage-deed of 1854, providing that the mort­
gagor could not claim an account, which were invalid tinder the 
law then in  force, and which were to the effect, that all the 
profits of the mortgaged estate, how-mnch-so-ever they might be, 
should he taken by the mortgagee in lieu of interest. The para­
graph of the ioanb‘ Uhar% on which the appellant xelies, beginning 
with the words the mortgage is for threo years with this declara­
tion ,”  and ending with *̂‘ nor thomortgagoe to intorostj ”  is, in m y 
judgment, no more that a rccitatlon of the terms of the old 
deed by way o f description and identification of that deed. It  
was not seriously contended that without novation or ratification
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of tMs portion of 'tlie eontraefc of 1854, its terms eotild now igS3
liave valid operation under the relic-f afiorded in sucli matters by 
Act X X V I I I  of 1855; and indeed the 7tli seotion of tliat Act is E c'̂ .b
eonelnsive against any snob, suggestion. That section piwides The Coi.. 
that “^nothing liereinbefore oontained shall prejudice or affeet ^le as
rights or remedies of any person, or alter the liabiHties of any yus.
person, in respect of any act done or contract entered into pre­
viously to the passing of this Act.”

The second plea has force in so far as it questions the correct­
ness of the account adopted by the Court below in respect of the 
amount o f profits to be taken into account to the credit of th.e 
loan o f Es. 1,950 with regard to which the present suit is 
brought. I t  is obvious that when Jiwan Singh, purcliased tlie 
rights and interests of his mortgagors in the one-ninth of the ten 
biswas which he held in mortgage from them he became absolute 
owner of the profits of that one-ninth portion of the ten hiswas, 
and the sum total ef the profits available for the payment of lawful 
interest and for reduction of the principal debt o f the mortgage 
became to that extent diminished. In  other words one-ninth of the 
profits went into the pocket of Jiwan Singh and after him into 
that of his alienee the ancestor of the defendants Bhup Singh,
Kunjan. Singh and Bhola Singh, while eight-ninths remained to 
the credit of the mortgage account This being s o ,it  is plainly 
improper and unjust to the appellant, who holds that one-ninth share 
of Bhup Singh and his brothers as hor sohj security for her ad­
vance thereon of Bs. 750 under the deed of the 27th October, 1854, 
that all the profits of the ton bifiwn,s should bo appropriated to tho 
account of the Bs. 1,950 debt Sfccurod on Jiwan Singh's mortgag-eo 
estate alone in the ten biswas- Indted this position was admitted 
in terms by ihe ])!aii.).tifff:-respo.iiduuts In their petition filed ici. this 
case in the Gonri below on the 2Sth June, 1880, w Iig s  they pleaded 
that “ Bhup Singh beiag the purehaser of the right, of Jiwau Singh 
mortgagor is bound by the terms of the mortgage made by Jiwan 
Singh, while the plaintifis are not bound by the mortgage-deed 
of Mahtab ICuar, wherein the own proprietary right of Jiwan Singh 
has been specifically moi-tgagod i'or Us. 750 in 1 80 4 ;”  and again,
“  the rdaintiffs hr.vo demanded from tho dcfc;:.id[U5t niorig^igee the 
mesne profits of their share only, and they htivo not cUiiiued Lhose
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1883 o f the share of BIiup Singh defendant, and if Bhup Singh is in-
~~MiHTAB..eluded among the plaintiffs, then the claim for the mesne profits

ICuAE of this share must be added.”
V,

T he Coii- On this principle the decree of the Court of first instance 
SifinjrHAK- must be amended: and so far allowing this appeal I  -would direct 

that an account be made in this office calculated on eight-ninths 
only of the ten biswas in question, and that a decree be framed 
accordingly with costs in proportion to the result.

Stuaet, 0 . J .— This is an appeal from a decree of the Subordi­
nate Judge of Shahjahanpur in a suit for redemption from mortgage, 
dated 27th October, 1854. This decree so fax as it allows the rate 
of interest to be charged in the account between the parties, as to 
which we were much pressed on behalf of the appellant, is, as I  
shall presently show, clearly right, although in other respects it 
must be corrected.

The ease is as follow s:— One Jiwan Singh, who was th.e mort­
gagee of a ten-biswas share in a certain patti, and also the owner 
by purchase of another share in another patti, made on his part on 
the 27ih October, 18-54, a mortgage of such Ms-mortgage and pur­
chased lights ia these terms;-—

“ I  have mortgaged and pawned for three years, for Rs. 2,700, 
half of which is Bs, 1,350, as per detail given below, tiz., the right 
of a mortgagee in lieu of Es. 1,950 and the righ.t of a purchaser in 
lieu of Es. 760 to Nauku Lai, banker at Shahjahanpur: I  have
received the W'hole of the mortgage-money from the aforesaid mort­
gagee, and having appropriated and taken the same, I  have put the 
mortgagee in possession and occupancy of the mortgaged property. 
The whole of the profits of the mortgaged property I  have set apart 
as interest of the mortgage consideration, so that, up to the term of, 
mortgage. I , the mortgagor, shall not have claim to profits nor th e , 
mortgagee a claim to interest. After the expiry of the term, I  shall 
pay the whole of the mortgage-money to the said mortgagee, and 
having obtained the redemption of the mortgaged property, take its 
possession.”  The relative position of the parties thus determined 
appesA’S, n.otwithstari.dii]^ the term of three ypars agreed on, to have 
continued till the liiLh. 1871, when tho was
verified and recorded; the pcrtion--of that adininistration-paper
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relied on by tlie appellant 'hemg as follows:—■“  Tlie mortgage is for ISS3
tliree years with tliis declaration as to mortgage, that tlie entire ""^£7k7Ib 
profits of the mortg-agsd pr.,jperty lia?e Ijeeii assigxied in lion of in- Kuak 
terest on the moTtgage-iiiOii - j ,  so lliat up to tlie ter>a of mortgage, 1} j'kr (Joj- 
tks mortgagor, shall hnYe no claim to profi.i's nor tho nioitgagee to 
interest.”  The mortgage, it will be observed, was made before the pcb. 
ohaiige of the hiw as to interest efleoted by Act X X Y I I I  of 185.5, 
the legal rate at the date of the mortgage being one per cent, per 
mensem or twflvo cent, per annum, and it is, theiefiMe, claimed by 
the plaintiff not only tliat the principal mortgage debt had been 
paid off, but that a large sara of surplus m ooey remains to be 
accounted for by the defendant-appellant. It is contended, how­
ever, in support of th.e first reason of appeal, that the effect of the 
above entry in the wajib-ul-arz was to create a novation of contract  ̂
and as that novation took place in 1871 the law abolishing the 
usury laws applies, and that therefore tlie defendant was not bound' 
to account for any portion of the profits which, as evidenced by 
the ■wnjib-ul-ay f̂ ware wholly assigned in lieu of interest on the 
mortgage-money. This, however, is to take an entirely mistaken 
view of the meaning and effect of the wajib~ui-arz. An extract 
from that paper is printed on page 4 o f the appendix of evidence 
on behalf of the appellant, and it eontaitiS a i’oforciigo to the mort­
gage in the following terms:— “  vVlioieas the entire proporty in 
this mahal is held under a sub-nioitgfige by jnvj'lsi behalf of Jiwan 
Singh, the first mortgagee, and n-Av uuiLjr cQiiity of reiloniptiiiu 
of the original owners, Fakhr-ud-din Khan, son of Kalai Ehan, owns 
eight shares, and Madho Singh, son of Gyan Singh, one share, as 
representatives o f the original mortgagors, (and) under the mort- 
gage-deed, dated the 27th October, 1834, and registered on the' 
same date, which the agent of the landlord, tho mortgngoo. Las ir.ro- 
diieed, tho mortgage ir, fV-r throe years -̂ -itli. this <;IecLir;irion fis to niort- 
gagej that tho eaiiro promts oi the morfgagod proporfy Jiavo ber-n 
assigned in lieu of interest on tho mortgago -moiiey , ko Ihivt up to flii© 
term of mortgage, I , the mortgagor, shall have no claim to profits 
nor the mortgagee to interest. After the expiry of the term of 
mortgage, I  shall pay the whole of the mortgage eonS’deration and 
obtain the redemption of the mortgaged property,”  ].f is qi,uio 
clear that this is a mere recital of Ihe mortgage made in 1851 as
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1883 still existing’ and operative, and not in tiie least intended as a new 
~ "m a h ta^  or revised contract in any sense; the words I  shall pay mean- 

K u a s  i n g  I  shall continue to pay as heretofore, and then the reason of the 
The  ̂Co I- recital of tha mortgage in this ioajib-iil-arz is shown by the following 

OS' sentence, which comes immediately after the extract I  have read;—  
“  So long as the property is under mortgage, proceedings shall be 
taken according to the conditions contained in paragraph 2 of the 
village administration-paper of mauza Udhohra, pargana Jamore. 
After redemption of the mortgage, we, Fakhr-ud»din Khan and 
Madho Singh, mortgagors, shall pay, out o f  t ie  entire income of 
the khalisa mahal, the revenue assessed by  Government, in  the 
Government treasuryj through our agent, by fixed and usual 
instalments. In  the event of failure to recover Government 
arrears, we sliall recover, under the provisions of the law in force, 
by means of auction-sale, &o.”  I t  is thus quite clear that these 
provisions in the wajih-ul-m'z were intended as a mere engagement 
on the part o f the mortgagors for the Government revenue, and 
that the mortgage of 1854, which still formed a charge npon the 
estate, the only mortgage it refers to, had to be taken into account 
in the recorded arrangement. There is nothing therefore to in ­
terfere with the computation of interest as interest legally charge­
able by law previous to the A ct of 1855 coming into force, which 
was not until the 1st of January, 1866. W e have then to consi­
der what was the Kw respecting interest in mortgage transactions 
when this m ortgagi was made; thfit appears to have been the law 
provided by Regulation X V  o f 1793. Ecference was made at the 
hearing, on behalf of the respondent, to s. 30 of the English Act of 
Parliament, 13 Geo. I l l ,  c. 63, passed in 1773, and it was sug­
gested that under that enactment the mortgage in the present 
case was absolutely null and void, and could not, therefore, be the 
foundation of any suit. A nd no doubt it would have been so i f  the 
parties to that contract had been British subjects o f the English 
Crown, for to persons who answer to that description, s. SO o f 
the A ct in question alone applies, natives o f India being at that 
time only snch subjects in an indirect and modified sense, although, 
it is different n ow ; all persons, whether European or Native, in 
what are now H er M ajesty’s Indian dominions, and of which she 
is Empress, being  directly amenable to the English Crown and
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G oY eT nm ent, B a t - i t  w a s  n o t  q u ite  so  in  1 7 7 3 , a a d  t h e  e x p ress ion  |ggg 

in  s. 3 0 j “ n o  8111)3601 o f  H is  M a je s t y j”  ca n  o n ly  m e a n  n o  B r it ish  

s u b je c t . K i-ab
*We m u s t , th e re fo re , f in d  th e  la w  in  o p e r a t io n  as t o  in teres t i n  

su ch  a ca se  as th e  p r e se n t e lsew h ere . N o t w ith s t a n d in g  th e  A c t  £icroH  of
 ̂,Tif A W h.of 0eo. I l l ,  no change appears to have heen made in the law as 

to interest among natiyes of the ccmntry till 1793, the people np 
to that time being Isft free to their contracts in this respect. B u t  
b j  Eegidafcion X Y  of 1793, s. 10, it was provided as follows:— 
cases of mortagages of real property, execnted prior to the 28th 
day of March, 1780, in which the mortgagee may have had the 
usufruct of the mortgaged property, whether he shall have held it 
in his own possession or not, the usnfruct is to be allowed to the 
mortgagee in lieu of interest, agreeably to the former eustom o f  
the country (provided it shall have been so stipulated between the 
parties), until the above mentioned date, subsequent to which the 
same interest is to be allowed on such mortgage-bonds and also 
on all bonds for the mortgage of real property which have been 
entered into on or since that date, or that may be hereafter exe­
cuted, as is allowed on all other bonds which have been and may 
be granted on ox posterior to such date, and no m ore; and all such 
mortgages are to be considered as virtually and in effect cancel! ed 
and redeemed, whonc-vor the principal sum, with the simple inter” 
cst due luiou it, jrluill ha\'e been realized i'roTri th.e usufnict of the 
mortgaged property subsequent to the 28th day of March, 1780, or 
otherwise liquidated by the mortgagor.”  And then by s. 11 of the 
same E.egulation it is provided, in regard to the accounts that are 
to be taken in oases of mortgages specified in s. 10, that “  the mort­
gagee is to be required to  deliver in the accounts o f his grgss re­
ceipts from the property mortgaged, and also of his expenditure for 
the management or preservation cf it. Tlie m oiigagec is to swear, 
or (if ho be oi the description of person whom the Courts are cr-ii- 
powered to exempt from taking oaths) to suhsL-ribe a solemn affirm­
ation that the accounts which he may deliver in are true and 
authentic. The mortgagor is to be permitted to examine the accounts, 
and after hearing any objoetions he may have to oficr, or any evidence , 
that either party may have to adducc- respecting them, the Court is 
to adjust the aocount.”  There cannot be a doubt that sach is the 3 asv
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18S3 to be applied to the present ease, the -̂ ôrds simple interest ”  mean- 
Mahtab”  according to ss. 3 and 4 of the same Eegnlation, interest at the 

IvuAE rate of twelve j)er cent, per anmim, the meaning o f the Regulation 
T e e C o z -  thus briefly summed up in the judgment of the Privy Council
LBCToEoj? in the case of Makhan Lai v, Srikrislma Ringh (1). “ The

mortgagee may retain his pledge until he has received out o f it his 
debt with interest at twelve per cent.,”  the contract not being ab­
solutely invalid, much less void, but its legal effect as to the interest 
being to reduce the amount o f tho rents and profits reoeivod by the 
mortgagee to an allowance of twelve per cent, out o f such rents and 
profits, the excess in that respect being imputable towards payment 
of the principal sum. A n illustration supporting this view o f the 
law will be found in the judgment of the P rivy Council in Badri 
Prasad v. Murlidhar (2) affirming a judgment by Oldfield, J ., and 
myself. W e had held in that case that there was no contract, 
nor anything in the nature of a contract, for interest at all, but 
merely for a particular sum which was to go towards the expense 
o f collections, and that there was to be no account of mesne profits 
during the time of the mortgagee’s possession. This view was affirm­
ed by their Lordships of the Privy Counoil who, in their judgment, 
r e m a r k e d T h e i r  Lordships must by no means be taken to decide 
that if the amounts received by the mortgagees had been fiuctuat- 
iog, they might not have been bound to file the statutory accounts. 
Those accounts might have been necessary to enable the Court to 
decide on the validity of the contract set up.”  The validity of the 
contract in the present case could only be so ascertained, that is to 
sayj the profits are to be allowed so far as they are below or do not 
exceed twelve x̂ er cent.; but, quoad ultras they must be disallowed, 
the excess being imputed towards the principal debt, and the Sub­
ordinate Judge, taking this view of the law, has given a decree to 
the plaintiff for redemption of mortgage without payment of any 
portion of the mortgage consideration, by  dispossession of the ’ 
defendant-appellant. So far as to interest, with respect to which it- 
h  sufficient to add that the Subordinate Judge is clearly right.

But another question has been raised also bea,ring on the ao- 
ooumt to be taken in this case, and this question ' is stated in ' th©‘

(1) 2 B . L . E., P. 0 ., 44s.
(2) I, li. E ‘., 2 AIL 593: S. 0 . L. E., 7 Ind. AppV, 51,
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second reason of appeal before us, in wliieb. it is eon tended taat 1SS8. 
the lower Court was ■\wong in crediting tlie profits of tlie w lio ie  M i n f  ab 
ten biswas towards the diseliargo of only Bs, I j950y leaTing cut tke 
item of Es. 750^ and that therefore the ^vhole sum total o£ these T h e  € o i>  

two items, amouutiDg to Es. 25700, sJioiiId ho taken into aceoimt. s^j^ahjahIh- 
It is further contended in this plea that deduction should also be w b.
allowed on account of Bhup Singh and others in the samB right.
A ll this must he allowed, and so far the decree appealed;against 
must he amended, and an aoeoimt takeu and a decree prepare! as 
proposed by Tyrrell, J ., with proportionate costs.

Decree moiifiBil.

'Before Sir Mohert Stuart, "Kt,, Chief Jusiicef and Mr. Jnstwe Oldfield, ~Mareh 6 
M A H ir  SIINGH AND ASOTBEB {DeFEKDAKTS) V. CHOTU —
Landholder and tenant—JPorpctual injunction to restrain- ejectment df

tenant—Jurisdiction—Act JSII of 18^1 f  P. Ment Act), s, 9S—■
Act I  of 1877 (SjjeciJie JZelief Aet), s. 56, (b) and ( / ) .

A tenant, on whom a notice of ejectment had been served under the 
K .-W .p, lietit Act, 188i, and ’whose suit to contest his liability to fjoct- 
meat, brought tinder that Act, bad failed, sued in the Civil Court for &

^perpetual iDjuction to preTenfc iiis ejectment, basing- liis suit on an agree­
ment that he should not be ejected, so lor.q- ns bo T'aid a e-vvtaiu rent. MrM 
that the suit was net maintaiuable, the j'lj-f'-diiisioi: ui: lue Civil Cr'iiil- buiiijj 
excluded bj* s. 95 of the Heat Act and by s. 6t5, (6) and ( f ) ,  of ibe 3rji.-ci'ii; 
lieiief Act.

This was a suit for a perpetual in|iinctioii to restrain the defend­
ant from ejecting the phdntiff frcm certain land. The suit was 
instituted in the Court of the Munsif of Jannpur. I t  appeared that 
the land was cultivated by the .plaintiff, Chotn, as a sub-tenant of 
one Bam Ratan, the tenant of the land. The latter distrained the 
crops on the land. Chotu contested the legality of the distraint in, 
the Keyenne Court, and an agreement was entered into by the 
parties, by  which, it was alleged, Earn Batan agreed not to eject 
Chotn so long as lie paid Es. 14 per annum as rent. After the 
death of Bam Katan his heirs mortgaged the land to Ifohip Singh 
and Bhola Singh. The mortgagees served a iiotjce oi tjiiotnient on 
Chotu under s. 36 o f the N .-W . P. Eent A ct, 1881. Chotu ob­
jected, and his ohjeetioa was disallowed under s. 59 on the .lStk-

* Sccciiid Aijpottl ISTo. 059 ;-if L??2; from a decwa of W. Barry, Esq., Judg-e of 
Jan-np'.i!-, lii!.- 'i«ih n.;Vimitig a decree of Balju Lalfca. Prasad, Munsif =
of .Juunjjr.r, thu litli M:lvcLi,
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1883.

M ah ip
S iK G H

V.
Chotu .

A ugust, 188 L  The effect of the order under s *39 was to determine 
' the tenancy unless the landlord authorized the tenant to oontinue 

in occupation of the land. Chotu subsequently brought the present 
suit against the heirs of Ram Eatan and the mortgagees for a per­
petual injunction to restrain them from ejecting him from the land, 
basing the suit on the agreement mentioned aboTe. The Court o f 
first instance gave the plaintitf a decree, which, on appeal by the 
mortgagees, the lower appellate Court aiErmed. The mortgagees 
thereupon appealed to the H igh Court, contending that under the 
ciroumstances the Civil Courts were not eompeteut to giant the 
injunction sought.

Muushi Kashi Prasad, for the appellants.
Munshi Sanuman Prasad, for the respondent.
The judgment o f the Court (Stuaet , C. J,, and O ldfield , J .), 

after stating the facts, continues as follow s:—

JUDGMENT.— ^We are o f opinion the appeal must prevail. 
Whether we consider the terms of the Specific Belief A ct on the 
subject of perpetual icjunctions or those of the Bent Act, it is 
clear that the Civil Court cannot give an injunction o f the nature 
Bought. It  has not jurisdiction over the subject-matter to which 
the injunction refers, its jurisdiction being excluded by s. 95 of 
the Eent A ct, and expressly or impliedly by {b) and ( / )  o f s. o6 
of the Specific Belief Act. W e  reverse the decrees of the lower 
Courts and decree the appeal, and dismiss the suit with all costs.

Appeal alloiceci.

1883. 
March 6,

FULL BENCH.

Before Sir Moberf Stuart, K t,, Chief Jttsiicf, M r Justice Straight, 
Mr. Justice Oldfield, Mr. Justice Brodhurst, and Mr. Justice Tyrrell.

JOGTJL K IS H O E E  ( P i a i n t i f p ) v . SH IB  S A H A I a n d  a n o t h k b  
(D e f e b u a b t s )*

Hindu Law— Grandson—Interest in ancestral property-^Right to 
enforce partition,

la  a joint Hindu family governecl by the Mitalisliara law a grandson lias 
by birth a vested interest in ancestral property, n-Lich entitles him to enforce

♦Second Appeal No. 395 of 1882, from a deci-ee of H. G. Keene, E=q., Judge of 
Meerut, dated the 13th Janviary, 1S82, affirming a decree of JBai Bakhtawai Singhj 
Subordinate Judge of Mecrat, cbited the 10th Koveniber, liiSl.


