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Declaratory decree, suil for-—Specific Reliof Aet (I of 1877), 8. 42w Mee
possession. on the one side and wunjustifiable dispossession on the
ather— Right of the passessar dispossessed by o wrong-doer, as against
the latter—Injunction—TVakf.

Lawful possession of land is suflicient evidence of right as owner, ag
against & person who has no title whatever, and who is a mere trespasser.
The former can obtain a declaratory decree, and an injunction restraining
the wrong-doer.

In such a suit the defence was that the land was waekf, and the defen-
dant mutwalli of it. Both Courts found that the plaintiff was in possession
2§ purchaser from some of ilose who were ontitled to scll. But the first
Court did not find a fact, which the Appellate Court found, viz., that the-
property had been constituted wakf. Both Courts, however, concurred
in the finding that the defendant at all events was not the muéwalli, and
had no title. )

Held, that the plaintiff was enlitled to a declaratory decree against
this defendant as to his right, and an injunction restraining him from
interfering with his possession. For the purposes of the plaintifi’s claim-
ing such a decree, it was not necessary that he should negative the wakf,
as to the validily of the endowment no decision being needed, This could
not be decided either way in this suit, as parties inberested were not
before the Court.

Arprar from a decres (27th July 1888) of the Appellate High

Court, reversing a decroe (27th March 1888) of the High Cowt
in its Originel Jurisdiction.

The main question hetween the plaintiff, appellant, and the
~defendant, respondent, was whether, on the state of facts that

* Present: Lonos Warsox, Hosmouss and Mozeis, and 812 R. Covom.
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the plaintifi’s possession of his purchased land had heen interfered
with by the defendant, who had no title to it, and wag acting of
his own wrong, it was or was not sufficient for the plaintiff to
prove that he was in quiet possession when the interference took
place, without negativing an alleged defect in his title. The
Courts below had differed as to whether the olaim for a decres
declaring the plaintiff’s right, and restraining the defendent
from interfering with his possession, had been made out.

The plaintiff was in possession of the land, about two bighas in
Machua Bazar in Calcutta, which he had purchased in 1885 from
Anne Baba Saheb, who had previously purchased from the descen-
dants of one Sheikh Khubulla. His plaint alleged that after he
had obtasined possession, the defendant served notices to quit on
some of the tenants, mcting as if he, the defendant, was the
owner, and involved the plaintiff in a claim that the land had been
made walf by Khubulla, and that the defendant had been appoin-
ted mutwalli thereof. The prayer was that the plaintiff should be
declared the sole and absolute owner of the land, which had not
been dedicated or made walf, and that it should be declared that
the defendant had no right in the land : also that the latter should
be restrained from interfering with the plaintiff’s possession. * .~

The defence was that the land having belonged to the Sheikh
above named, he had made it waflf by a wasiatnamae executed
by him on the 3rd of May 1850, having dedicated it for
the purpose of defraying the expenses of lighting and repairing
a mugjid in meuza Bara Bati, and of the support of poor persons,
directing that his five sons should in yearly rotation act as
mutwallis, or curators of the dedicated property. Khubulla died
in 1854, and it was further stated that his eldest son, Ramzanulla,
had confirmed the wak/ by executing a walkfuema to the same
effect as his father’s wasiatnama in this respect. It was also stated
for the defence that, in 1877, the sole surviving son, Sheikh
Enayetulla, had appointed one Abdula Ghogari to be mutwalli
of the wakf property. This last person had on the 9th March
1882 appointed the defendant to that office. The defendant
also alleged that some of Khubulla’s descendants had in 1881 and
1882 fraudulently executed deeds purporting to convey the land
to Anna Baba Saheb. At the original hearing TrEveryan, J
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having fixed issues as to the title of the parties, end the existence
of a wakf, was of opinion that, in the view which he took of the
case, it was not necessary for him to decide whether or not the
wasiatnama of Khubulla, and the waekfnama of Ramzanulla, hig
gon, oreanted valid and subsisting trusts. He, however, made
the following observations :~—

« T think it is clear law that the mere fact of the execution of a document
which purports to devote land to religious or charitable uses does not
preclude a porson contesting the operation of the trusts of such doctiment
from contending that the so-called ‘ waZf” was a device for the purpose of
providing for the wakif’s family, The question is whether this endowment
is a nominal one, or a bond fide one.

“Owners of property have in India, as in other countries, frequently
been anxious to prevent their descendants from alienating their property,
and in this country the means atlempled to be used for this purpose have
often consisted of so-called deeds of endowment. This hasbeen the ecase
with both Hindus and Mahomedans.

“If a scttlor, settling property by means of a so-called deed of endow-

ment, is simply and solely intending to benefil his family, and only uses
the form of a religious trust for the purpose of benefitling that family
and of preventing the property from being aliensted by his descendants,
or from being scized and sold at the instance of creditors of his descendants,
then the endowment is, I think, not real, but sham, .
"% Tor the purpose of ascertaining whether the endowment is real, ons
may, I think, look not only at the document itself, but one may also see
how the settlor himself and his descendants after him have treated the so-
called trust.”

The Judge then considered the evidence in the suit, and found
nothing to show that the alleged walkfnamas were ever nctod upon:
that the sons of XKhubulla received the rents of the property until
the sale to Baba Saheb: and that there was no evidence of the
application of the rents to the purposes of the wakf. If anything,
the evidenoe was the other way. In 1873, before there was
apparently any intentionto sell the property, tho brothers, without
any mention of the walf, gave to Hafiz Mahomed Hossein a
muktearnama o collect the rents of this property; and the

evidence intended to show the application of the rents to religious-

objects failed. On the 2nd December 1881, Piruzulls, son of

Kudrutulla, and other desoendents of Khubulla, conveyed the

property to Baba Saheb, who was put into possession before
any disputes arose with Mahomed Ghous. There was nothing

r
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to show that Abdula Ghogari was ever appointed mutwalli.
He seemed to have been simply a tenant on the property.

After a full’ examination of the evidence, the judgment
concluded thus :—

“On the 10th March 1883 Enayetulla eonveyed his interest in the
propexty to Baba Saheb.

“«On the 24th of September 1886 Baha Saheb sold this property to
Tsmail Ariff, who on the 11th of September 1886 brought this suit.

s Some sort of suggestion was made in cross-examination that the pur.
chases by Baba Saheb and by Ismail Ariff weve not bond fide, I have
1o reason for supposing that these purchases were in any way unreal. If
they were not real, the persons entiiled to the property would be the heirg
of Khubulla. Mahomed Ghous would have had no answer to a suit by
these persons, and there is, as far as I can see, no reason why they skould
bave put up other persons to sue on their behalf,

“There is no doubt that before this suit was brought the plaintiff had
not got a title from all tho heirs of Khubulla. Sinee the snit has been
instituted the plaintifl bhas obtained releases from the other Lieirs, but on
behalf of two such heirs who are minors their mother, who has no
authority so to do, has released the plaintiff.

“The question iz this. Ts the plaintiff who purchased from some of
the persons entitled, who received possession Irom the perscns then in

complete possession either for themselves ox on behalf of themselves antl:

others, and was sctually, as I have found, in complete possession, entitied
%o have his rights declared as against a mere trospasser who, without any
ghadow of title, is contesting the plaintif’s right ¢ ,

«¥ think he is, and I think that he is so entitled whether or not the
will of Khubulla and the wakfname of Ramzanulla created a good walf.

“The defendant has no title of any kind, and the plaintiff has at least
a title subject to the wakf. I must make a decree in accordance with the
first and second parngraphs of the prayer of the plaint.”

An appeal was heard by a Bench of three Judges (Prrmeram,
C.J., Norris and Bevernry, JJ.). They were of opinion that the
moin point wasg as to the will of Khubulla, whether it eonstituted an
endowment, and ag to this, that it in effect did so; with the result
that the plaintiff’s title through Khubulle’s heirs was not proved.
Asto the respondent, they were of opinion that he was shown by
the facts not to be the mutwalli ; and they found that his action
in interfering with the tenants, and in preventing them from pay-
ing their rents, was illegal and unjustifisble. They considered the
offect of gection 42 of the Specific Relief Act, I of 1877, and
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were of opinion that the suit could not be maintained under it, the
plaintiff not having shown a good title in himself. They referred
to the alleged dedication of the property having been by wil,
which could only affect one-third of the property, as the consent of
the heirs had not been shown. DBut they decided that the suit had
not been framed to obtain any declaration of such an interest ag
this might afford to the plaintiff, who had not made out a title;
and that the suit should, on this defect of title, have been dismissed.

On this appeal .

The Attorney-General (Sir C. Russell, @.C.) and Mr, J. H. 4.
Branson appeared for the appellant.

The respondent did not appear.

For the appellant it was argued that the decree of the first
Court ought to have been maintained by the Appellate Court and
should now bo restored. There was no proof of a valid wakf
having been constituted, so as to prevont the heirs of Khubulla
from conveying & good title to a purchaser, as Baba Saheb was,
The arrangements in the wasiatnama or will of Khubulla appeared
to be only intended for the purpose of securing tho property in
the family of the testator, and there had been no genuine dedica-

~¢ion for religious objects or charitable usos. On the subject of

attempts to perpetuate property in a testator’s family by means of
an unsubstantial wakf, reference was made to Mahomed .Ahsanulls
Chowdhry v. Amarchand Kundu (1), Also in relerence to the title
to sue of & person who was not connected with a religious institu-
tion otherwise than as a person professing the roligion supported
by it, and who desired to secure the carrying out the trusts of that
institution, Pancheowrie Mull v. Chumroolail (%) was cited. The
effect of some of the heirs of Khubulla not being shown to have
consented to the approprintion was a question. Baillie’s Mahom-
wedan Law, Book X, Chapter 1, was teferred to. The principal
point, however, was that the Appellate Court had overlooked that
the plaintiff was entitled to have his lawful possession protected
a8 against o mere wrong-doer. Both the Courts below had con~
curred in finding that the defendant had no title whatever, while,
on the other hand, it was apparent, from what had been found by

(1) L L. R, 17 Cale., 498; L. R., 17 1, A., 28,
2) L L. R., 3 Cale,, 563.
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the Appellate Court, as well as by the original Court, that the
plaintiff was in quiet possession at the time when the defendant
interfered with him. The general power of the Courtsto give
relief against such unlawfal interference still remained, notwith~
standing the enactment of remedies in the Specifio Relief Act, T of
1877. This point had been rightly disposed of by the judgment
of Garth, C.J., in Mohabeer Pershad Singh v. Mohabeer Singh (1),
who said that, where the plaintiff had been dispossessed by a.
persox'l who was found to have no title, and to be a trespasser, it
was sufficient for the plaintiff to prove that he was in quiet posses-
sion at the time ; and this was sufficient to establish a primd facie
case against the defendaut, entitling the plaintiff to a decree,
That this was s0 had been stated as their opinion by the Judges in
Purmeshur Chowdhry v. Brijo Latl Chowdhry (2), though they felt
bound in the latter case to follow recent rulings of the High Court,
which went to this, that mere possession would not entitle the
plainfiff to a decree for recovery of possession, except under the
special Act or Statute which might entitle him to recover posses-
sion. The Judge who delivered the judgmentin that case said
that he would have preferred to follow, but for those rulings which
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it was now submitted were incorrect, the decision in Enactoollah- -

Chowdhry ~. Kishen Soondur Surma (3), also the judgment of
Garth, C.J., in the ocase of Mohabeer Pershad Singhv. Mohabeer
Singh (1); and the judgment of Westropp, CJ., in Pemrgj
Bhavaniram v. Narayan Shivaram Khisti (4).

It was submitted that for this last reason the judgment of the
Appellate Court should be reversed, and that of the first Court
should be restored.

Afterwards, on the 18th February 1893, their Lordships,
judgment was delivered by

Sz B. Couvcm :—The suit which is the subject of this appeal
relates to land and premises in the fown of Caleutta, which were
purchaged by the appellant from one Baba Saheb and conveyed
to him on the 24th September 1885. Baba Saheb had pur-
chased, the property from the heirs of one Khubulla, the former

(1) LI R, 7 Cale,, 891 @) I. L. R., 17 Cale., 256.
(3) 8 W. R., 886. (4) L. L. R., € Bom., 215.
‘ 61
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1893 owner, who died in 1852, and had taken conveyances from them,
Tomm the first being made on the 2nd December 1881. He was then
Artzr  pub in possession, tho heirs having praviously been in Possession,
M “:(‘,MD pnd receiving tho rents of the property. DBaba Saheb remained
Gmous. in possession until the sale to the appellant, who then received
possession and had it when the snit was brought. Both these
purchases were bond fide. The suib was brought by the appellant,

and the cause of bringing it is stated in the plaint to be that

all the tenants of the properby had attorned to the plaintlif and

paid rent to him excopt. four, who, at the instigation of the
defendant, the respondent in this appeal, had refused to recog-

nize tho plaintiff’s title, and alleged in collusion with him that

the land had been dedicated to religious and charitable purposes,

and that the defondant was tho mutwalli {heveof, and as such

alone entitled to recover the remts ; that collusive suits had been
brought by the defendant in the Caleutta Court of Small Cauges

against the four tenants, and decrees for possession obtained
therein by consent or non-appearance; and the plaint prayed for

o declaration that the plaintiff was the sole and absolute owner

of the land. that the same was not dedicated for religious or
rcharitable purposes, and that the defendant had no sort of right,

titlo, or interest therein, and for an . injunction and damages.

The defence stated that the lands helonged originally to Khubulla

who, by a deed of walkframa dated o native date corresponding

with the 3rd May 1850, granted and dedicated the lands for the

purpose of defraying tho exponsos of lighting and doing the

repairs of a certain mosque in mouzah Bave Bati, and for the

support of fravellers, mendicants, &c., and widows residing in

the house, and by the deod further provided that his five sons

therein mentioned should be the mutwallis in rotation every year;

end that tho defendant had beon appointed mutwalli of the wakf

lands ancl property. It also stated another wakframa by Ram-
zanulle, the eldest son of Khubulla, made about four years affer

his death. N

The suit was heard by Mr. Justice Trevelyan on the Original

Ride of the High Court at Caleutta. In his judgment, afters

‘careful examination of the evidence and & finding that the wakf- .

nama was executed by Khubulla, he said he had come fo the..
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conclusion that there was nothing in the evidence fo show that

the wakfnama was ever acted upon ; that the brothers and their ~ I

descendants received the rents of the property until the sale to
Baba Saheb, and thers was nothing to show that the rents were
applied for the purposes of the wulf; that in the view which
he took of the case, it wag not, he thought, necessary for him to
decide whether or mot the wasiitrama (meaning a dedication by
will) and a wakfname made by omne of the sons ereated trusts
which were valid and subsisting ; but that, as evidence had been
taken, and thero had been much discussion on the subject, he
thought he ought to make certain observations. The learned
Judge appears not to have intended these observationsto be a
decision wpon the validity of the walfnama. 'The actual judg-
ment is contained in the passage at the end of the judgment,
where the learned Judge says: ¢ The question isthis. Is the
plaintiff who purchased from some of the persons entitled,
who received possession from the persons then in complete
possession gither for themsclves or on behalf of themselves and
others, and was actually, as I have found, in complete possession,
entitled to have his rights declared as against a mere trespnsser,

who without any shadow of title is contesting the plaintifi’s

right # I think he is, and I think that he is so entitled, whe-
ther or not the will of Khubulla and the wakframa of Ram-
zanulla. created a good wakf. The defendant has no title
of any kind, and the plaintiff has at least a title subject to
the wakf. I must make a decree in accordance with the fivst
and second paragraphs of the prayer of the plaint.” By the
decree as drawn up, it is declaved that the plaintiff is ¢ the sole and
shsolute owner of the land and premises in the plaint mentioned,”
and that the same have not heen dedicated for religious or
charitable purposes, and that the defendant has =mno inferest
therein or in any part thercof’’ It is to be observed that,
according to the judgment, the deeree apparently was not in-
tended to declare that there had been no dedication. The defen-
dant appealed, and the case was heaxd before the Chief Justice
.and two other Judges. They were of opinion that there was
a dedication, and that comsequently. the property could not be
elicnated by the heirs of Khubulla es their own ; that the persons

841

1893

Isuatz
ARIFF®

.
MagoxeDp
GHEODS.



842

1893

IsmATL
Ariry
V.
Manouzp
GHOUS,

THE INDIAN LAW REPORTS.  [VOL XX,

from whom ¢ the plaintiff ” purchased had no title to oonvey ;
and that, although ¢ the plaintiff *’ had been in possession for the
last six years, he had been in possession without'title. The judg.
ment proceeds as follows :—*‘ The position of Mahomed Ghous,
the defendant, appears to be this, He claims to be the
mutwalli, bub the evidence upon this record not only does
nob show that he is the muubwalli, but it shows that he is not,
go that, so far as Mahomed Ghous is concerned, he had nop
absolutely any more interest in this property, and anyrmorei
right to interfere with i, than any coolie in the street, and
his action in interfering with the tenants and in preventing
them from paying the rent was absolutely illegal, and absolutely
unjustifiable upon the evidence asit appears before us. Then
we have this state of things: we have a person in possession
of this property for six years past without any title, and we
have him wilfully, improperly, and illegally interfered with by

@ person who hasmno title himself. Under these circumsteneces

the plaintiff olaims relief under section 42 ofthe Specific Relief
Act, and we then have to consider what his rights are under
that section. That section, as I said just now, was passed for

‘thé purpose of enabling persons who havea title, and whose

title has been threatened, to bring this action for the purposs
of having that title declared, but sueh an action seems to us to
be absolutely inappropriate in cases in which the person has
no title whatever, because we cannot give a deolaration of
something that is untrue ; we cannot declare that this person,
the plaintiff, has o title, when, as o matter of fact, it iz shown
he has none.”

Tt appears to their Lordships that there is here a misapprehen-
sion of the nature of the plaintifi’s case upon the faots stated in
the judgment. The possession of the plaintiff was sufficient
evidence of title as owner against the defendant. By section 9 of
the Specific Relief Aot (Aot I of 1877), if the plaintiff had been
dispossessed otherwise than in due course of law, he could, by a
suit instituted within six months from the date of the disposses.
sion, have recovered possession, notwithstanding any other title -
that might be set up in such suit. If he could thus recover pos-
session from a person who might be able to prove e title, it‘is “
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certainly right and just that he should bo able, against a person
who has no title and is & mere wrong-doer, to obtain a declaration
oftitfle as owner, and an injunction to restrain the wrong-doer
from interfering with his possession. The Appellate Court, in
acoordance with the judgment above quoted, has dismissed the
suit. Consequently, the defendant may continue to wilfully,
improperly, and illegally interfere with the plaintifi’s possession,
as the, learned Judges say he has done, and the plaintiff has no
remedy. Their Lordships are of opinion that the suit should not
have been dismissed 5 and thet the plaintiff was entitled in it to a
declaration of his title to the land. It was not necessary for him
to negative that the land was dedicated to religious or charitable
purposes, & question upon which the Original and Appellate Court
have differed, and which, as the only defendant was not entitled
to maintain the wakframae, and other persons would not be bound
by an adverse decision, their Lordships do not decide. That
declaration should be omitted from the decree. Their Lordships
will humbly advise Her Majesty to reverse the decree of the
Appellate Court, and order the defendant to pay the costs of the
appesl to that Court, and to affirm the decree of Mr. Justice
Trevelyan, substituting for the words “the sole and absolute'
owner”—<lawfully entitled to possession,” and after the words
“in the plaint mentioned,” omitting ¢ and that the same have not
been dedicated for religious or charitable purposes.’”” The res-

pondent will pay the costs of this appeal.
Appesl ablowed,

Solicitors for the appellant : Messrs. T\ L. Wilson & Co
¢ B.

RAGHUNATH a¥p avormEr (REPRESENTATIVES oF THE PLAINTIFY) @
NIL KANTH snp oraEers (DEFPENDANTS).
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Clamperty— Agreement to share propeyty the subject of suit-—Claim
Jor payment for work done and expenscs properly incurred,

The English law of champerty is not in force in India. Agreements
made by elaimants of property in litigation to share it with others on their

* Present :~-Lorps Warson, Honmousr, Macxagurses, and: Mozxss, and
81z B. Covom.



