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to the plaintiff-respondent entitling him fo maintain this suit. 1883
Until his enjoyment of his own land is directly and immediately "Rax Torz
interfered with by the growth of the defendant-appellant’s trees, he Dagen wIAN
bas no right to agk for their removal from the defendant’s own land, ’
who is entitled to have them there so long as he does not thereby

injure the plaintiff.

The appeal is decreed with costs, and the suit of the plaintiff will
stand dismissed.

Bejore Siv Robert Stuart, K., Chief Justice, und M, Justice Tyrrell.
PETMAN (Derewpayt) o. BULL (PraryTirr).*

1883
Patent—Suit for infringement—Jurisdiction—Transfer of suit—Civil February23.
Procedure Code, 30 25~Partienlars of breaches=edet XV, of 1859,ss. 22, 84,

A suit for the infringement of certain inventions, instend of being
instituted in the Qomrt having, by virtue of s, 22 of Act XV, of 1859,
jurisdiction fo entertain it, was instituted in a Conrt subordinate to such
Qourt not having such jurisdiction. The Court havisg jurisdiction to
entertain such suit, at the joint request of the parties, transferred it for
trial to itself under s. 26 of the Civil Procedure Code, and tried it.

The plaintiff did not, as required by 9. 34 of Act XV, 1859, deliver with
his plaint partienlars of the breaches complained of in the suit. Inhis
plaint, after deseribing his inventions, he alleged generally that the defen.
dant had made and used them at a certain place withost his license.

Held that, inasmuch as the parties had assented to the transfer of the
suit, and ifs transfer brought it into the right Court, the fact that the suit
had been originally institnted in the wrong Court did not render the trang-
fer illegal, and the Court having jurisdiction had properly tried the suit.

Held also that, as required by s, 84 of Act. XV, of 1859, the plaintiff
should have delivered with his plaint particulars of the breaches complained
of, that the general allegation s to infringement contained in the plaint
did not amount tosuch particulars; and that under these circumsiances
the plaintiff came into Court with a case which could not be tried.

Tris was a suif for Rs. 10,000, compensation for the infringe-
ment of & patent. In the first paragraph of the plaint the plamo
tiff stated as follows :—

«That early in June, 1872, the plaintiff invented a confinnous
flame kiln for burning bricks, in which the continuous action or
draught is caused and maintained by the use of moveable iron chim-
neys, placed at intervals in such portions or parts of the kiln

Firat Appenl No 58 of 1882, from a decree of A, Sells, ¥ioq., Tnda of Cawnnore, dated
the 2und Muy, 1882



372

1883

Pemraw
v
Brori.

THE INDIAN LAW REPORTS. [VOL. V.

"

where the burning of the bricks is to be effected, and plaintiff also
invented a particular method of loading and working such kiln, and
that consisted of placing the green (or unburnt) bricks in the said
kiln in concentriccontinuous wallsor lines with parallel open spaces
or draught passages between such walls or lines of bricks, and on
the 28th June, 1872, the plaintiff, in pursuance of the provisions
of Act XV of 1859, filed his specification of the said inventions,
and on the 28th June, 1872, obtained the patent, or right to the
sole and exclusive privilege of making, selling and using the
said inventionsin India, and of authorising others to do so, for
the term of fourteen years, from the 23th of June, 1872."

In the 2nd paragraph the plaintiff stated :—~“In working or
using the patent kiln, desoribed in the preceding paragraph, fuel
was supplied through furnace mouths in the sides of the kiln,
and the plaintiff, early in 1878, discovered, that by having or
providing vertical holes (or open spaces) in the coutfinuous con-
centric lines or walls of green or unburnt bricks, the fuel counid,
with greater advantage, be supplied from the top of the kiln, by
being lowered, through the said open spaces or vertical holes into.
the furnaces below, where the combustion is effected, and plaintiff
discovered other improvements described in the specification dated
the 17th May, 1878, which was in pursuance of the said Act filed
on the 20th May, 1878, and the plaintiff thereby became the
patentee of the said inventions.

In the 3rd paragraph the plaintiff stated :—* In 1878, plaintiff
also discovered, that by using the said patented methods of con-
structing, loading, and fiving the kiln invented by him, it was
possible to effect a greal suving and profit, by substituting a kiln
formed by a trench dng ints the carth for the usual superstructure,
which previously used fo be erected at a great cost on or above
the earth. On the 27th September, 1878, the plaintiff filed his
gpecification of the said invention, and becams the patentee thersof
in accordance with the provisions of Act X'V of 1859.” '

Tn the 5th paragraph the plaintiff stated :—

“The delendant H. €. B. Petman has used, and is now using in
Cawnpore, okilawith two gets of opexations, similar fo that patented
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in manner above described by the plaintiff, and in such kiln
the various inventions patented by the plaintiff as aforesaid have
been made and used without any license from the plaintiff, who
therefore claims Rs. 10,000 as royalty and damages,”

The suit was instituted on the 2nd February 1882, in the
Court of the Subordinate Judge of Cawnpore. On the 15th Febe
ruary 1882, the parties made a joint applieation to the District
Judge of Cawnpore fo fransfer the suit to his Court, and on the
same day the application was granted, and the suit transferred ac-
cordingly. On the 2nd March 1882, which date had been fixed by
the District Judge for the settlement of issues, the defendant
objected to the hearing of the suif in the Distriet Judge’s Court
on the following grounds:—

() “DBecause the order of the District Judge withdrawing
the suit from the Cowrt of the Subordinate Judge was bad in law,
in that according to the provisions of s 22 of Act XV, of 18359
(Patent Act), the suit could only be instituted in the * principal
Court of original jurisdiction in civil cases, within the local limits
of whose jurisdiction the cause of action shall accrue or the defend.
ant shall reside as a fixed inhabitont;” and that the provisions
of &. 25 of the Civil Procedure Cods imply at least an appellate
jurisdiction in the Court exercising the powers of withdrawal and
transfer conferred therein, which the District Judge wonld net
possess by law in respect of the money-value of the suit; and
further, that the terms of the section distinctly conteémplate the
institution of a suit according to the provisions of s 15 of the
Code, and the valid pendency of a suit legally instituted in the
proper Court™: (ii) “ Becaunse no subsequent acts of tho perties or
order of the District Judge unders. 25 of the Givil Procedure Code,

whether valid ox invalid, could he held in law to cure or remedy so

grave o contraventivn of tho imperaiivo provisious of law as those
contained ix s5. 15, 48, and 47 of the Code:” and (il) * Because
the plaint, instituted under the provisions of Act XV of 1859, wag
not accompanied by the ¢ particulazs of the breaches complained of,?
as required by 5 34 of that Act, and that therefore no valid plaint,
a3 required by law, had been instituted in sny Court to which the
defendant conld be called upon to answer.”
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The District Judgo (Mx. J. H. Prinsep) on the same day dis-
allowed the defendant’s objections, holding, on the question of the
jurisdiction, that it was “not necessary to look to the maunmer in
which the suit came before the Court;’” ¢ that there had been no
such irregularity ” in the proceedings which could be *deemed to
act prejudicially to the interesis of either party, and until that was
found there was no call for pronouncing it to be such as vitiated the
proceedings already taken ;’” and that the power conferred in s. 25
““must be held to embrace all suits, whether rightly or wrongly
brought in the first instance :”” and on the point whether the plaint
contained the particulars of the breaches complained of, that it
contained enough of such particnlars to enable the defendant to
answer to the suit, On the 17th April 18382, the defendant filed
his written statement. In this he again objected to the compe-
tency of the District Judge to try the suit, and to the frame of the
plaint, for the reasons contained in his petition of the 2nd March
1882, In the third and last paragraph of tho statement he stated
a8 follows :—That so far as defendant is able to answer, in the
absence of such particulars, defendant denies liability on every
ground permitted by law, as defendant has in fact committed no
infringement, inasmuch as defendant has burnt bricks on his own
prooess.”  On the 22nd April 1882, the plaintiff was examined
on his own bebalf, At the beginning of his examination objection
was taken on behalf of the defendant to the plaintiff giving evi-
dence as to the manner in which the defendant had infringed his
patent, on the ground that the particulars required by s. 84 of
Act XV. of 1859 had not been given in the plaint. This objec-
tion was overruled, and the plaintiff was allowed to give evidence
as to the manner in which his patent had been infringed. On the
R7th April, the defendant applied for time to file a supplemental
written statement, giving particulars of the grounds of his defence

~ to the suit, and to be allowed to produce evidence in support of

those grounds. The District Judge rejected this application.

Upon the first and second issues framed in the suit the District
Judge (Mr. A. Sells) held as follows :—

“Could the original error in the ingtitution of the suit in the
Subordinate Judge’s Court be ocured by the order of transfer,
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under 8. 25, Act X. of 1877, issued by Mr. Prinsep, on the

2nd March, or in the exact words of the issue as recorded, ‘under T

the circumstances of the civil suit having been originally prefor-
red in & Court not having jurisdiction, can the transfer to this
Court, under its own orders, and with the consent of the parties,
correct the original error, and be accepted as legally equivalent
to original institution in this Court’® The defendant’s counsel
contends that there could be no legal order of fransfer, under
8. 256 of Act X, because the plaint having been filed illegally in
the Court of the Subordinate Judge, there could be no case actually
‘pending’ in that Court. This interpretation of the word *pen-
ding’ seems to me somewhat strained. The case, it is urged,
was not pending at all in the Subordinate Judge’s Couzt : because,
under 5. 25, no suit regarding infringement of patent will lie in
any Court below the Distriet Court. The wording of s, 22 is, that
no snit will be ¢ mainteinable’ in any other than the District Court,
and by this term I understand that no relief can be granted, un-
less the suit is heard and determined in the District Court. But
if it is held that the very plaint is in itzelf a nullity, and oll
proceedings are absolutely void, then the same might be said of
such causes as are barred by the Statuteof Limitations. Thesecases
also nre not maintainable, no relief can be granted, and so far all
proceedings nre inirvctuons, but if the very pendency of snch suits
is to he denied, then the conclusion follows, that no order of dis-
missal even can be passed; such order would itself be o nullity.
The cages seem o me so far analogous, that in both the condition
of juriediction would be ordinarily governed by Ach X. of 1877,
and such jurisdiction (in the one case, in all Comuls; in the other,
in all Courts below the District Court) is Larrcd only by special
laws. Further, in the present case, the action faken with the
consent of both parties resulted in Dbringing the cese inte the
Courb that netaally has jurisdiction, and though the procesding,
by which this end was gained, was unquestionably vegular, tha
caso may, it appears to me, be regarded as falling within the
principal laid down in the case of Sadasiva Pillai v. Rumalings
Pillai (1) that where tho parties liave agreed fo certain proceedings

(1) 15 B. fu R, 883
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1883  which may have been quite contrary to the oxdinary cursus curie,
Pepmsy  LRose proceedings should, in cases where the Court had a general
jurisdiction over the subject-matter, not be pronounced infructuous.
The defendant’s counsel quotes the case of Piarey Lall Mozoomdarv.
Kamal Kishor Dassia (1), But in that case the Court in which the
appeal, the transfer of which was sought, was filed, had no jurisdie-
tion even ordinarily. But in the present instancs the plaint was
filed in a Court, which, under Act X, would have had full juris-
diction, had it not been for a special provision under Act XV. of
1859, The eases therefore are not altogether anslogous, A nearer
approach to the present conditions is furnished by the case of Grose
v. Amirtamayi Dasi (2). In this ocase suit had been brought
against the two defendants, appellunts, in the Hooghly Court, which
really had no jurisdiction over the latter defendant. He joined
in an application to have the case tried by the High Court, and
the application was granted. Subsequently, the question of juris.
diction was raised. Phear, J., held, that all that took place in the
Hooghly Court was eertainly without jurisdiction, but held also
that the ‘suit must be treated exactly as if the plaint had been
originally filed in the High Court, and that all irregularity of
proceeding which had oceurred was rendered unimportant, because
the parties had all appeared in the Court, ready to go to trial, and
no one bhad in facf been misled, or put to any disadvantage by the
course pursued,” and on appeal, Macpherson, J., held that ¢ the
original want of jurisdiction was cured,’ and no question as to if
could any longer ‘be raised.” This ruling may, I am of opinion,
be fairly applied to the present case. No one has been misled, or
in any way prejudiced by the procedure, irregular though it has
been, while the rejection of the suit would involve to the parties
further delay and greater expence. Forthe above reasons, I hold

that there 1s mo prejudice to the Junsdlctmn of this Cowrt in the
present case.’

Y.
Boirn,

“The 2nd issue is—Have the provisions of s. 84 of the Patent
Act been sufficiently complied with, in regard to ‘particulars of
the breaches' complained of. For the defendant, it is con~
tended that the plaintiff has failed to observe the conditions of

(1) L.L. R, 60Cslc, 8. @ 4B.L R, 0.0, 1; 13 W.R,, 0. T, 12.
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the law, and that the particulars requived have nat besn furnished.
Now it does mot appear from the section referred fo, I think,

that it is neeessary, that there should be any separate statement of

these particulars. The simple object of the law is, I presume,

that the Court shall know exactly the specific points in regard to

which the infringement of patent is alleged, and that the defendant
may be made distinctly aware of the breaches of the patent with
which he is charged, in order that he may bein & position te
answer to them. The ‘particulars’ required may, 1 hold, be
contained in the plaint itself, and there is this advantage in the
incorporation, that the defendant is made distinetly cognizant of
the particulars, as under the existing laws & copy of the plaint
itself is delivered to the defendant, unless specially ordered by the
Court. The question is simply, are the required ‘ particulars of
breaches” stated in the plaint in the present ease? Now looking
at paragraphs (1), (2) and (3) of the plaint, we find a conecise state.
ment of the various inventions patented by the plaintiff, as consise
almost as could be, without detailing the whole of the specifiea-
tion. In paragraph (1) the eontinuous flame kiln, as patented in
1872, is concisely described, the manner of maintaining the contimu-
ous draught by means of moveable chimneys, placed at intervals
over the various portions of the kilo, where the bumming of the
Lricks is to be elfected, and the method of loading by means of
concentrie walls of green bricks with air passnges between them,
are clearly stated. In paragraph (2) also, the salicnt puinly in the
second patent of 1878 are given, consisting of the providing of
vertical holes in the continuous concentric walls of green bricks for
the introduction of fuel, while in paragraph (3) again, the patsns

 for the trench kil (of 1878), as a substifufe [or the previous shrue-
ture above ground, is described. Then in paragraph (5) it is stated
that tho defeodant is using af the present time, in Cawnpore, a
kiln, in which ‘the various inveuntions patenfed by the plaintiff,
ag eforesaid, have beon made and nsed without any license’ from.
the latter, The defendant’s counsel lays great strezs upon the
remarks of the High Court in the case of Slheen v. Julnzon (1), That
judgment simply insists upon the necessity of the particulars of
infringement being given, and upon the inudwisibility of aay
(h I L. B, 2 All, 38L
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evidence to infringement, if such particulars have not been
given. In reality, this is simply a reiteration of the clear provi-
sions of the law itself. But there is nothing in that judgment,
upon which to base an argument, that in the present case the
required particulars have not been given. As to the absolute
necessity of the statement of particulars of infringement, the law
is undoubtedly peremptory. Whether the particulars have or have
not been furnished, and whether the particulars that have been
furnished are or are not sufficient to meet the requirements of the
law, is a metter for the decision of the Court in each particular case:
and looking at what appears to me to have been the object of that
special provision of s. 34, as noted above, I cannot see that in the
present case there has been any failure on the part of plaintiff to
comply with the law. The salient points of the various patents
have been concisely desoribed, and the time and place of the infringe-
ment are also given, The defendant, says the plaint, has at the
present time working in Cawnpore a kiln, in which the various
inventions patented by the plaintiff, as already described in this
plaint, are in mse. Nothing can well be plainer than this, and the
defendant could scarcely have been more clearly apprised of the
digtinet points in the construction and working of his kiln, to which
excoption was taken, and in regard to which he would have to
adduce rebutting evidence. Indeed, I have failed to understand
the persistence with which, on the defendant’s side, it has been
contended that the ¢ particulars’ have not been supplied. There is
no speeial form Iaid down in the law in which the particulars are
to be given. The form is presumed, therefore, to be immaterial,
so long as the special points of infringement are clearly recorded
and in the present case I fail altogether to see that the requirements
of the law have not been fully met. I may here note that one
point in the patent of 1872 has certainly not been entered in the
plaint, riz., the iron dampers to prevent back draught. In this,
respeet, therefore, no infringement can be alleged. Upon the 2nd
issue, then, I find, for the reasons given ahove, that the partioulars
of breaches as required by law have been furnished by tho plaintiff.”
Upon the 3rd issue the Judgo held that, in the construction of the

- working of the kiln referred to in paragraph (5) of the plaint, the

defendant had infringed the plaintiff's patent as described in
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paragraphs (1), (2) and (3) of the plaint; and upon the 4th issue
that the plaintiff was entitled to the damages claimed.

1883

Cw

The defendant appealed to the High Cowt, the st and 2nd I’Em&n

grounds in his memorandum of appeal being (1) that the District
Judge was not competent to try the suit, as brought before him,
and nothing done by the pearties cured the defect; and (2) that the
Judge had erred in law in holding that the plaintiff was not com-
pellable to file particulars of breaches.

Messrs. Howard and Hill, for the appellant,
Messrs. Conlun, Ross, and Jackson, for the respondent,

The Court (Sruart, C. J., and TyrreLL, J.) delivered the fol-
lowing :~

Jupemuyr.~—We unhesitatingly disallow the fivst reason of
appeal. The argument based upon it cannot for s moment he
listened to. The filing of the suit at frst in the Court of the
Subordinate Judge was a mere mistake on the part of the plain-
tif’s pleader, and it would be absurd to contend that the transfer
to the Judge’s Court was made in contravention of the provisions
of the Code of Civil Procedure, both parties being agreed as fo
the necessity of the fransfer, and the Patent Acf XV of 1850,
8.22, expressly providing that “no suoch action (for the infringement
of the patent ) shall be mainfained in any Cowt other than the
principal Court of original jurisdiction in civil cases within the local
limits of whose jurisdietion the cause of action shall accrus.

The objection raised by the second reason of appeal is a much
more serious matter, going as it does, o the relevancy of the suib
as brought, By s 84of Aot XV.of 1859, it is distinctly pro-
vided that “in any action for the infringement of such exclusive
privilege the plaintiff shall deliver with his plaint perticulars of
the breaches compleined of in the said sction.” This provision
has not been complied with in the present case. 'What is stated
on the subject is nothing more than the general allegation conteined
in the 5th paragraph of the plaint that “the defendant, H. C B. Pet-

man, has used, and is now using in Cawnpore & kiln, with two sets
of operations, similar to that patented, in manrer above described,
by ibe plaintiff, and in such kiln the various inventions patented by

BCLL
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the plaintiff, as aforesaid, have been made and used without any
license from fhe plaintiff.”” The same s. 34 further provides that
“ gt the trial of eny such action or issue no evidence shall be
allowed to be given in support of any alleged infringement, or of
any objection inpeaching the validity of such exclusive privilege,
which shall not be contained in the particulars delivered as afore.
said. ” So that the plaintiff came into Court without any case
which could possibly be tried. The attempt made at the hearing
to show that the statement in the 5th paragraph of the plaint amount-
ed to notice of particulars as required by the Aet, was only support-
ed by going into matters which were outside the plaint altogether.
How, in the face of such very plain and distinct directions
us those contained in s. 84 of the Act, the plaint should have been
framed in ifs present form it is difficult fo understand. The
second reason for appeal must therefore prevail, but we will allow
the plaintiff another opportunity of & hearing on the merits, and
for that purpose we direct that the plaint be amended and present-
ed inthe proper Court, vis., the principal Court of original jurisdie-
tion in civil casses at Cawnpore, and that with the plaint the parti-
gulars required by s. 84 be duly delivered. As fo costs, these,
under the oircumstances, had better be reckoned as costs in the
eause, and we order accordingly.
Appeal allowed.

Before Mr. Justice Oldfield and M. Justice Brodhurst,

Hebruary 23 §IRAJ.UL-HAQ anp avormen (Devexpaxts) o. KEADIM HUSAIN

AND ANOTHER (Prarnrirrs.)®

dppeal—Security for costs—Practice—Notice to show cquse—Rejection of
appeal-Civil Procedure Code, ss. 9, 549— Decreo ?

An order under 5. 549 of the Civil Procedure Codel rejecting an appesnl
becnruse soerity has not been Tarnished, as directed under that section, iz a
“decree ** within the meaning of s. 2, from which an appeal will lie.

The discretion conferred on an appellate Court by s,'549 fo demand
security for.costs must be properly exercised ; and such diseretion is not so
exeroised when the order requiring such security is made without notice to.
the appellant to show cause why the order shouldinot be made.

No order affecting a party should be made withont notice to him ealling
upon to show eause why the order shouid not*bo made.

* Bacond Appea! No, D6 of 1882, from u deerce of Maulvi Maqsud Al Khan, Sub-
ordinate Judge of Saharanpur, anted the Z5th Muy, 1832, afi rming a deores of Manlvi

A% 3

Nase-ul-lah Khan, Munaif of Saharanpur, dated the 31st March, 1552,



