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APPELLATE CIVIL, Fobraony 1.

Before Mr. Justice Séraight and Mr. Brodhursi.
GUR DAYAL (Derespart) v. KAUNSILA (Prarsries.)%
Hindu Law—Hindu wife=Maintenance~~Charge on husband’'s estalgm
Transfer of estate for payment of debts.

The bond fide purchaser for value of the estate of a Hindu husband,
sold in order to satisfy the husband's debts, does not take such estate
subject to the wife's maintenance, even if such maintenance is fixed and
charged on the estate. Jamna v. Yachul Shehe (1) and Sam Lal v. Banna
(2) referved to.

Tan plaintiff in this suit, wife of the defendant Sitau, sought
by the present suit to ebtain (i) avoidance of a deed of gift of two
houses made by her husband to the defendants Madho, Ramdial
and Bisheshar, onthe 10th June, 1876, as also of a sale-deed in
respeet of one of the houses executed by those persons in favour
of the defendant Gurdial, on the 25th September, 1877 ; (i1) a decla-
ration of her right to reside in both the houses covered by the deed
of gift ; (iil) a declaration of her right to maintenance at the rate of
Ra. 5 per mensem against the person of the defendant Sitan, as also
against the houses above-mentioned ; (iv) arrears of maintenance fo
the amount of Rs. 285 against the person of the defendant Sitau, and
by sale of the two houses. The Court of first Instance (Subordi-
nate Judge) gave the plaintiff a decrece for Rs. 5 per mensem as
maintenance and Rs. 160 for arrears nua'nsl he Jefendant Sitaun
and the two houses. It also declared i i

withed to residein a
particular portion of one of the houses (No 1), as also that the
deed of gift and the sale-deed, in so far as they affected her right
to maintenance and residence, showld have no effact, The defend-
ant Grurdial alone appealed fo the Distriet Judge, alleging, infer
alia that the rent of house No. 1 was sufficient for the plaintifi's
maintenance, and therefore that house No. 2, purchased by him,
could not be liable ; that he bought the house No. 2 in good faith
for valid consideration, and without notice of any maintenance
being chargeable on it ; and that the suit was instituted by the
plaintiff in collusion Wlth ker hushand, Tho District J 1&«*: agy Peu

ul Appeal No. 806 of 1832, frona o denves of Wo Dullod, T, _D_
Jud inhiiad, duicd the 1sb Apnl 1bdZ, wifirming a decree of Babu lmma-
da Jha,r’a.u Banarji, Subordinate Judge of Allahabad, dated the Gth September, 1881,

¢ L R,2 AlL 316 ) I. L.B, 4 AllL 2g6.




368 THE INDIAN LAW REPORTS. [VOL. V.

1883,  with the decision of the first Court, and held further that the appel-
Gur Davas lant had knowledge of facts, which amounted to notice that the

v plaintiff was entitled to maintenance.
Kapnsina.

In second appeal to the High Court the defendant Gurdial
urged (i) that a wife had no lien for her maintenance against the
property of her hushand and could not follow it into the hands of
& purchaser for value; (ii) that there was nothing to establish
notice to the appellant of any charge ; (iii) that the house purchased
by him could not be sold until it was established that all the othex
available property of Sitau was inadequate to discharge the plain-
tiff’s maintenance.

Pandit Ajudhia Nath end Babu Aprokash Chandra IMukarji
for the appellant.

The Senior Government Pleader (Lala Juale Prasad) and Mun-~
shi Hanuman Prasad, for the rezpondent.

The Court (STra1cHT and Bropmurst, JJ.) delivered the fol-
lowing judgment :— '

SrrateHT, J. (Adter stating the facts as set out above, conti-
nued) :—The personal obligation of the defendant Sitauw to main~
tain the plaintiff-respondent is conceded, and as regard house
‘No. 1 the defendants Madho, Ramdial, and Bisheshar neither
appealed tothe Judgenor have they to this Court. The sole point
for us to determine, therefore, is, whether the maintanance of the
plaintiff-respondent was such a charge on the property of her hus-
band Sitew, that his donees and the appellant Gurdial the vendee
from them took the house No. 2 subject to such maintenance.
Much stress is laid upon the ruling of this Cowrt in Jamna v.
Machul Sahw (1) in which it was held that where a husband in his
lifctime made & gitt of his entire estate, leaving his widow without
maintenance, the donee took and held such estate subject to her
maintenance. But the circumstances of that and of the present
case are somewhat different; for here the donees of the alleged gift
asserted that it was made to them by Sitau in consideration of their
discharging cerfain debts due from him, and it would seern that a
mortgage of the two houses was first made to raise money sufficient
to pay such debts; and then house No. 2 was subsequently sold to

(1) L L, R, 2A1, 315,
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the appellant Gurdial in order to release the mortgage. Now it
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1883

must be admitted that payment of her husband’s debts, whether he ¢y Davan

be alive or dead, must take precedence of a wife or widow’s main-
tenance, and we are unable to find anything in the Hindu Law
anthorizing the notion that such maintenance can stand in the way
of sales or alienations being made by the husband during his lifetime,
or by bis heirs after his death, to satisfy his creditors. Bince the
ruling above referred to there has been a Full Bench deeision of this
Qourt—Sham Lal v. Banna (1)—Dby which it was held that “the
maintenance of a Hindu widow is not, until it is fixed and charged
on her deceased hushand’s estate by decree or agresment, a charge
on such estate which can be enforced against & bond fide purchaser
of such estate for value without notice.” In that case it was
further very clearly pointed oub that if the estate had passed to a
purchaser to satisfy & claim against the original owner for which
it was regponsible under the Hindu Law, the purchaser would not
take it subject even to mainfenance fixed and charged upon it
before his purchase. We are unable to see how in this respect the
maintenance of a wife and that of a widow stands opon a different
footing ; and in this view of the matter it seews to us necessary to
have a clear finding on the following issue :=~¥Was the sals of house
No. 2 to the appellant Gurdial & genuine and Eowd fide transaction
for good comsiderstion; and was such consideration emyployed in
discharging a debt or debts duo and owing by Sitau. For the
purpose of determining this question we remand the case under
5. 560 of the Code.

Case remanded,

Before Sir Robert Stuart, Kt., Chief Justice, and Mp. Justice Straighd.
RAM LAL (Derexpant) v. DALGANJAN (Praxrirr)#
Contingent damagewRemoval of {rees— Cause of action.

The plaintiff claimed the removal of certain trees, planted by the
defendant on his own land, on the ground that the trees had been planted
go near his land that when they grew up they would injure his erops.
Held that until the plaintiff’s enjoyment of his own land was directly and
immediately interfered with by the growth of the defendant’s trees, he had
no right to ask for their removal, and he had therefore no cause of action.

* Second Appeal No. 883 of 1882, from a desree of W, Barry, Esq,, Judge of
Jannpuy, dated the 25th May, 1882, atfirming a decree 0f Babu Liltn Pougag,
Munsif of Jaungur, dated the 168h March, 1582,

(1) I I R., ¢ AlL 296,
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