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1888 limitation will begin toran is when the plaintiff first learnt that the

" = money was retained in the possession of tho defendant, instead of
RAMISHAR Yo . . .
Cnaoner  being paid to the person to whom he directsd it to be paid. The

Mars lower Court must dispose of the point of limitation accordingly,
Buigd, and if the sait is not barred, decide it on the merits, We reverse

the decree and remand the case accordingly. Costs to be costs

in the causs,
Case remanded,

1883 APPELLATE CIVIL
Februery 15,

Before Mr. Justice Oldjield and dr. Fustice Bro/fiursi,

GULAB SINGH (DrcreEe BoLDER) 2. PEMIAN (JUvomenT-DEBROR).?
‘Execution of decree—Decree for enforeement of mortgage —Burecution limited to moré-

gtged property—Equity.

K brought to sale in execntion of a simple decrec for money which he held
against P certain property and purchased it himself. The property was subjeet
to a mortgage atthe time it was sold, Subsequen:ly a decree was obtained againsy
Penforcing this mortgage, of which K became the holder. K sought to have this

decree executed, nob againgt the mortgiged property, but against other property
belonging to B

Held that if K purchased the property knowing that it was mortgaged, or if
in consequence of the mortgage he purchased it for 2 less sum than it would other-
wise have fetched, it would he ineguitable to sllow him to obtain satisfaction of the
decree out of the othey property of P.

CerTAIN persons known as Khwajas Muhammad Husain, Ah-
mad Husain, and Muhammad Ismail applied for execution of a
simple decree for money which they held against the respondent
{o this appeal, and cortain immoveable property belenging to her
was brought to sale on the 20th November, 1879, and was purchas-
ed by the Khwajas. At the time they purchased this property it
was merigaged to one Kishgri Lal. The latter sued to enforce
this mortgage, and obtained a decree against the respondent for
the recovery of the amount of the mortgage-money from the
respondent personally and by the sale of the property. This de-
cree ho assigned to Gulab Singh, appellant in this case. There
being a surplus of proceeds of the sale of the 20ih November,

* Second Appeal No. 86 of 1881, from an order of W. H. IIndson,
Julgy of Aligarh, dated the 20th Awgusf, 1881, reversing
Mata Prasad, Munsif of Aligarh, duted the 20th Ma ¥, 1881,

Fsq.,
an order of Mynsh{
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1879, due to the respondent, the appellnnt songht to obtain the
same in execution of Kishori Lal’s ducree. This application was
allowed by the first Cowrt. The Iower appellate Court  disal-
lowed it, on the ground that the appellant was not entitled under
. 295 of the Civil Procedure Code to shave in the proeceds of the
sale of the 20th November, 1879, It appeared that the appellant
was not the real holder of Kishori Lal’s decree bLub the nominal
holder ouly, the real holders being the Khwajas, It was contended
by the appellant that s. 295 of the Civil Procedura Code did not
affect his claim to exccute his decree against the balunce of the sale-
proceeds in question.
Shaikh Maula Balhsh, for the appellant.

The Senior Gorernment Pleader (Lala Juala Prased), Pandit
Ajudhia Nath, and Babu dprokash Chandar Mularji, for the res-
pondent.

The Court (OLDFIELD and Brobmorst, JJ.) remanded the ease
to the lower appellate -Conrt to determine the issues whether the
Khwajas had purchased the property of the respondent, knowing
that it was mortgaged to Kishori Lial, and whether they had pur-
chased the property for less than they would have purchased it,
bod it not been mortgaged to Kishori Lal.

The order of remand was as follows ;

Grommip, J. (After stating {he fucte staled above eontinnad )=
220 hs nothing to do with the case belore us, It applics to a ecaso
where more persons thanone have, prior to the realization by sale in
execution of a decrea, appliad to the Cowrt by which sueh assots nre
held for exeention of deerees for mioney against the same jud gment.
debtor Here the realization by sale in exeeudion or the Khwajus®
deeree had taken place before Kishori Lal obtuined adeerce, But rt
will be seen that the Whwajus are ihe real hinlders ot the decree now
inesecution, wnd that it is a deerce not only agninst the judgment-
debtor persenally, but agaiust the property of the jud girent-dehtor,
which the Khwajas put up to sale and purchased in execution of their
money-decree, and which was the security for thé debt, and which
is linble to satisfy the deeree. If therefore the Khwajas, Muham-
mud Huosain, Ahmad Husain, and Muhammad Ismail purchased
the judgment-debtor’s property with the knowledge that it was
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liable for the amount of the debt due to Kishori Lal, for which
the property was security, or if in consequence of the lien they
purchased the property for a less sum than otherwise it would have
fetched, it would be inequitable to permit them to satisfy the decree
now in execution from the personal estate of the judgment-debtor ;
they would in fact be paid twice over. The issue we have above indi-
cated is remitted for trial, and the case remanded.

The lower appellate Court found that the Khwajas did not pur-
chase the property of their judgment-debtor, the respondent, which
was put up for salein execution of their own decree, with the
knowledge that it had been mortgaged to Kishori Lal ; and that
they did not obtain such property for a less sum than it would
have olherwise fetched in consequence of the lien of Kishori Lal.

On the return of these findings the following order was made by
the Court { OLDFIELD and BRODHURST, JJ.) 1~

Orprierp,d. —We must accept the finding of the lower appel-
late Court on theissues remitted, and reverse the order of the lower
appellate Court and restore that of the Court of first instance, with

costs,
Appeal allowed.

Before Mr. Justice Oldfield and Mr. Justice Brodhurst,

ALI MUHAMMAD KHAN (JupaMesT-DEBTOR) ». GUR PRASAD AND ANOTHER
{DECREE~HOLNERS.)*

Exzxecution of decree— Step in aid of execution”—Act XV, of 1877 (Limitation 4ct),
ach. ii., No, 179 (4).

Amn application by a decree-holder in the course of an investigation into an

objection to the attachment of property fo have his witnesses summoned is an

application within the meaning of No. 179, (4), sch, ii of the Limitation Act; 1877.

Ox the 7th May, 1878, the decree-helders in this case applied
for execution. The proceedings taken in purswmance of this appli-
cation were interrupted on the 15th July, 1878, by a person inter-
vening and claiming the property which had been attached in
execution of the decree. The objections of this person were heard
and disallowed finally on the 20th December, 1878. During the
investigation of the objections the Jawar-h:lix<. on or about the.
26th Aungust, 1878, madean oral application tor the issue of sum-

* Second Appeal No. 41 of 1882, from an order of C. Danie.}, Esq., Judge o
Moradabad, dated the sl Muy, 1882, afianing an order of Maulvi Nasir Ali Khan
Sukordiuate Judge of Moradabad, dated the 16th Deccmber, 1881,



