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limitation will begin to rnn is when fcbe plaintiff first learnt that the 
money was retaiueclin the possession of tlio defendant, instead of 
being paid to the person to whom he direct-jcl it to be paid. The 
lower Court must dispose of the point of limitation accordingly, 
and if the suit is not barred, decide it on the merits. W e reverse 
the decree and remand the case accordingly. Costs to be costs 
in tlie cause,

Case remanded,

APPELLATE CIVIL

Before Mi\ Justice Oldfield and Mr. Justice Bio~l?curst.

GULAB SINGH ( D e c r e e  h o l b e e )  v . PEMIAN ( J u d g m b n t - d e b t o i { ) .*

Execution o f  decree— Decree fo r  enforeemeni o f  martgage~--MoeeutionUimted to viori- 
Q'-tged property—liquify.

S  'brouglat to sale in execution of a simple decree for money which he held 
Sgainst P  cei'talii property and purchassed it himself. The property was subject 
to a mortgage at the time it Avas sold. Subseq_ueaLly a t|ecree was obtained agaiiis ĵ 
I’ enforcing tliiis mortgage, of which K  became the holder. K  pough't to have this 
decree executed, not agaiost the morig.iged property, but against other property 
belonging to P.

Held that if K  purchased the property knowing that it was xjaortgagecl, or if 
in consequence of the mortgage he purchased it foi a less sum thnn it would other­
wise have fetchedj it; would he inequitable to allow him to obtain satisfaction of the 
decree out of the othey properly of P.

C e r t a in  persons known as Khwajqs Muhammad Hnsain, Ah-̂  
mad Husain, and Muhammad Jsmail applied for execution o f a, 
simple decree for money wliicli tliey held against the respondent 
to this appeal, and certain immoveable property belonging to he? 
■was brought to sale on the 20th November, 1879, and was purchas­
ed by the Khwajas. A t the time they purchased this property it 
was mortgaged to one F isb ^ i Lai, The latter sued to enforce 
ibis mortgage, and obtained a decree against the respondent for 
the recovery o f the amount o f the mortgage-monej'' from the 
respondent personally and by tlae sale o f the property. This de-* 
cree ]$o assigned to Gulab Singh, appellant in this case. There 
being a surplus of proceeds of tbe sale of the SOih ISTovember,

» Second Appeal No. 86 of 1881, from an order of W . H. Hudson. Esq. 
Jii.SgM of Aligarh, dated the 20th Anp:usi', ISSl, reversing an order of Mrnsiu 
H fia Frasad, Munsif of Aligarh, dated iho 20lh Mayj 1S81.



1879, duo to tlie respondent, the appellant sought to obtain the 1883 
same in esecudon of Kishori Lnl’s decree. This apj>lication was Sixgbt
allowed h j the first Court. The lower appellate Court disal­
lowed it, on the ground that the appellant was not entitled under 
s. 295 o f  the Givil Procednro OoJe to shnre in the proeoeds o f the 
sale of tlie 20th November, 1S79. It aj>pearetl tbat the appellant 
was not the real halder o f Kishori Lai’s decree but the nominal 
holder onlj, the real holders being the Khwajas. It was coutynded 
bv the appellant that s. 295 of the Civil Procedure Code did not 
affect bis claim to oxecoto bis decree against the balance of the sale- 
proceeds in question.

Shaikh Maula Balclish  ̂for the appellant.

The Smior Goi'ernment Plea/hr (Lala Iualn Pras<!.<i), Piindifc 
A hi ihia j^ath, and Babu Aprohash Chandav Alulcafji, for tho res-o 
pondent.

The Court (O ldfield and Brodhdbst, JJ.) remanded the case 
to the lower appellate Conrt to determine tlie issues whether tba 
Kliwajas had purchased the property of the respondent, knowing 
that it was mortgaged to Kisliori Lai, and whether they had pur^ 
chased tbo property for less than they would have purchased it, 
bod it not been mortgaged to Kishori LaL

The order o f remand was as follo-ws ;
C'LDFiri.D, J. (After stating the n;id? .staied ;iLovo coniinurt]')--'-"

F. 2,v5 ba.-j no!hi)ig to do Bdth the ciiso hofore us-. It applies to a oasG 
where more persons than one have, prior to the realization by sale in 
execution ofa dccret^ applied to tiK̂  Conrt by which pm;-!! assets aro 
lield for exeonrion of d{-cj.‘0(.'S for money against tlie, same Jndgnicnt- 
debfcor S^ro ili<? reaIi>raiion hr sr;.lo in cxcciiiiou oi ilio Klrwajas’ 
decree bad iakeii [ilane before Kishori Lai olduined adcGre('. 15if.t ifc 
will be seen thar, iho Khwaj:is are tho real lioldoris of’ iho decree now 
in execution, and that it is adcerce not only ngninsfc iho jiulgmont- 
debtor person:dly, h\it agtdnrit th.o pro]>erty (>f ibiijuuginent-diflitoi-j 
W'bicb the Khwajas put up to sale and purcbasesd in esectition of tbeiy 
raoney-decree, and wbicb was the security for tbe debt, and which 
is liable to satisfy the decree. I f  therefore tho Khwajas, Muham- 
DO-ud Husain, Abroad Husain  ̂ and Muhammad Ismail purchased 
Ills judgmcnt-dcbtor’s property with the kaowlodgo that it was
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Pbiiian.

liable for tlie amouni; o f the debfc due to Kisliori La], for which 
GnLABKiHaH p^'operty was securityj or if in consequence of the lien they 

pin-chased the property for a less sum than otherwise it would have 
fetched; it would be inequitable to permit them to satisfy the decree 
now in execution from the persoual estate o f the judgment-debtor | 
they would in fsicfc be paid twice over. The issue we have above indi­
cated is remitted for trial, and the case remanded.

The lower appellate Court found that the Khwajas did not pur­
chase the property of their judgment-debtor, the respondent, which 
was put up for sale in execution of their own decree, T\ith the 
knowledge that it had been mortgaged to Kishori L a i ; and that 
they did not obtain such property for a less sum than it would 
have otherwise fetched in consequence o f the lien of Kishori Lai.

On the return of these findings the following order was made by 
the Court ( O l d f ie l d  and B e o d h u r s t , J J.) :—

O l d f ie l d ,J ,— W e nwst accept the finding o f the lower appel­
late Court on the issues remitted, and reverse the order of the lower 
appellate Court and restore that of the Court o f first instance, with 
costs.

Appeal allowed.

jggg Before Mr. Justice Oldfield and Mr, Justice Brodhurst.

February 16, mxJHAMMAD E H A F  ( J u d g m e k t -d e b t o e )  GDR PRASAD and anothbb
{ D e c r e b - h o l t >e b s . ) *

Execution f>f decree— Step in. aid of execution"— Act X V .  o / 1877 {Limitation Act),
sell, ii., iVo. 179 (4).

An application by a decree-holder in tlie course of an iarestigation into an 
olijecfcioQ to the attachment of property to haye his witnesses summoned is aa 
application within th.e meaning of Ho. 179, (4), sch, ii of the Limitation Act, 1877.

On the 7 th. May, 1878, tlie decree-liolders in this case applied 
for execution. Tko proceedings taken in pursuance of this appli­
cation were interrupted on the 15th July, 1878, by a person inter­
vening and claiming the property which, had been attached in 
execution of the decree. The objections o f this person were heard 
and disallowed finally on the 20th December, 1878. During the 
investigation of the objections th.6 ■I ,'':’’- ' : : - h . 'V I o n  or about the 
26th August, 1878, made an oral application for the issue o f sum-

* Second Appeal No. -il of 18S2, from an order of C. Danie.l, Esq., Judge o 
I^^oradabad, dated the 1st Mu}', 1SS2, allirniiiijj aa order of Maulvi i^asir Ali Khaa 
Sutordiuftte Judge of jiloradabad, dated the 16th Decctahcr, 1881,
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