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PRIVY COUNCIL.

MAHOMED ABDUL HAT (Drrevpave No. 1) o. GUJRAT SAHAT
(Prarwriry) avp avorEe (Deresvaxr No. 2),

[On appeal from the High Court at Caloutta,]

Public Demands Rocovery Act (Bengal Act VII of” 1880)—Trregularity
of provosdings—Ground for setting aside sale— Presumption.

The Colloctor having received a report from the tehsildar that arrears
of road cess (Bengal Act IX of 1830) woro due in respect of villages, took
proceedings purporling to be in pursnance of Bengal Act VII of 1880. In
the eertificato of unpaid demand, the names of the persons doscribed as
debtors were those not of the present proprietor, but of former proprietors,
and the copy and notico were addressed to them.

Ield, that, even if the certifioato and the proceedings following it had
been duly authenticated, and intimated to the present proprietor, which
had not been 1be case, they could not affect his right of property in the
villages, inasmuch as the Act only authorized the attachment and sale
of the property of tho persons who +wore described as debtors, This
of itself was a ground for cancelling the sale. Their Lordships alse
concurred in the view talken by the High Court that there was no evidence
showing that the certificato had been duly signed; and were of opinion

that the High Court had rightly found payment of the arrears before the
sale.

ArrEaL from a decree [2nd August 1889 (1)]of the High
Oourt, reversing a decree (10th May 1888) of the Distriot Judgo of
Tirhut.

The plaintiff in this suit was the present respondent, Gujraj
Sahai, and the defendants were the appellant Mahomed Abdul Hai
and the Secretary of State for India in Council. The object of
the suit was to obtain & declaration of the invalidity of an auction
sale held on the 15th April 1886, the result of proceedings taken
by the Collector of the district under the Publis Demands
Recovery Act (Bengal Act VII of 1880) in reference to villages
Ghouspore, Kadirpore, and Suratpore, in Mozufferpore, for road
cess nlleged to be due (Act IX of 1880).

* Present : Lowns Warsox, Hosmouse, and Mozzrs, snd Siz R Couon.
‘ Q) L. L. R, 17 Cale,, 414.
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The first defendant, now appellant, had been declared to be the
purchaser at that sale, and insisted on his right to possession of the
villages.

The appellant was substantially the only defendant ; the other
person sued, the Secrefary of State for India in Couneil, now

named as a respondent on the record, but who did not appear, had
taken no part in the defence.

The facts of the case appear on the report of the appeal below,
in L. L. R., 17 Calo., 414, as well a3 in their Lordships® judgment.

The suit was dismissed with costs by the District Judge; but
on appesl a Division Bench of the High Comt (Prcor and
Raupiny, JJ.) veversed that decree, finding that the arrears had
been paid ; that theveupon it became the duty of the Collector,
under the provisions of sections 21 and 22 of Bengal Act VII of
1880, to enter satisfaction upon the certificate; and that a sale
after that payment had been made was invalid. The Cowt also
‘held that independently of the above, and apart from the question
whether payment had or had not heen made before the sale, the
latter had not taken place in virtue of a cerfificate duly issued and
completed against the proper person, so as to place the plaimtif-
_the propristor of the villages sold, in the position of a judgment-
debtor under the Act; and that the result had been that the
subsequent proceedings were irregular aund defective and the sale
was invalid. A decree was therefore obtained by the plaintiff.
See I. L. R., 17 Cale.,, 419, where the judgment is given at
length.

On this appeal

Mr. C. W. Arathoon, for the appellant, argued that, on the
facts, the District Judge had xightly presumed that the certificate
was duly signed in accordance with the provisions of Bengal
Act VIT of 1880. It was endorsed by the Deputy Collector five
days after it wag filed, with the direction that notice should issue,
end the acceptance of if, as properly made, in conformity with the
requivements of the Adt, was correct. The decision of the District
Judge as to the non-payment of the arrears was well founded, on
reference to faots in evidence which were brought forward, and
his decree should not have been reversed. Reference being made
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to sections 8 and 22 of the Act, it was contended that, when a

amo=r— certificate had been made by the Collector, payment of the amonnt
Appun Har gtated could only be made in the menner prescribed for the deposit
G’Ut.;"RAJ of decretal amounts in execution and upon notice to the Collector.

Sauar,

Bven if the judgment of the High Court was right, it should Lave
been made on torms of the appellant, as auction-purchaser, being
repaid the purchase-money with interest. Teference was made to
Sadhusaran Singh v. Panch Deo Lal (1) ; and Rash Behari Mulerjee
v. Petambori Chowdhyani (2).

Mr. 7. H. Cowie, Q.C., and Mr. J, H. 4. Branson, for the
respondent, Gujraj Sahai, were not ealled upon.

Their Lordships’ judgment was given by

TLonp Wamson.—This suit, which relates to three villages,
Ghougpore, Kadirpore, and Suratpore, situate in the district of
Mozufferpore, in Tirhut, was brought by Gujraj Sahai, one of the
respondents, in the Court of the District Judge, against the
Secretary of Stale for India, and other defendants, including the
present appellant, Abdul Hai. The plaint prays for confirmation
of his right and for cancelment of a ocertificate dated the 13th

~Jatfuary 1886, issued under the Act No. VII of 1880; ond of an

auction sale in execution of that certificate upon the 15th April
1886, The appellant defends, on the ground that he acquired a
valid right to the lands as purchaser at the sale sought to
be cangcelled, The Secrétary of State applied for en exteunsion of
the time fur lodging his written statement, but made no further
appearance in the action, although his name appears as that of a
respondent in this appeal.

Gujraj Sahai, who may be properly described as the respondent,
in Moy 1882 purchased the three villages in queslion from the
Lond Mortgage Bank of India, and in October 1884 he was
entered as proprietor in the land register kept for the Mogufferpore
district, The previous proprietors were Bibi Amina, Bibi Nisar
Fatima, and Bibi Manzural Fatima. Notwithstanding the pur-
chase and subsequent mutation of names in the land register, these
ladies continued to be treated by the Collectorate as tho propristors
liable for road cess; and the form of the prooeedings taken by the

() L L. R, 14 Cales L., (2) I. T R, 16 Oalo,, 287.
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Clollector under Act No, 'VII of 1880, which are the subject of
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controversy in this ocase, is obviously due to that circumstance. MamomeD
Demands of road cess made against Bibi Amina were duly met by Aspvs Har

the respondent from the time of his purchase till the end of 1884 ;
but nore of the three instalments of cess falling due in the year
1885 were paid. Accordingly Jogeswar Sahai, a tehsildar, to whom
the collection of these instalments had been entrusted, reported to
the Collestor that the arrears of road cess in respect of the three
villages amounted with interest and commission to Rs 43-4-6.
The only names mentioned in the report are those of Bibi Amina
and Bibi Nisar Fatima as the holders of the estate for which the
arrears were due,

Thus for there is really no dispute as to the facts of the case.
After he received the tehsildar’s report, it appears that the
Collector did take certain proceedings for recovery of the arrear,
which were meant to be in pursuance of Act No. VI of 1880, and
which terminated with the exposure of the three villages to auction
gale on the 15th April 1886. 'With regard to the actual tenor as
well as the legal effect of these proceedings, the parties ave widely
at variance. In substance, the respondent’s case is that these

proceedings were in themselves informal and ineffeclive to displace”

+his title as owner; and that, assuming them to be formal, the sale

was illegal by reason of his having previously paid the arrear due
to the Collector.

The appellant disputes the fact of payment, and maintains that
the whole procedure was in conformity with the provisions of the
Act of 1880, and that the property of the three villages has been
duly vested in him as auction purchaser at the sale of the 15th
April 1886, Two of the issnes adjusted for the trial of the case
sufficiently raise all the questions which were argued in this appeal;
these being,—

¢4th,—Before the 15th April 1886, did plaintiff pay the amount
due by him to any person authorized to receive the same ?

“ 6th.—Was the certificate of the 13th January 1886 informal?
If 50, what is the effect 2

The District Judge answered both these issues in the negative, and
dismissed the suit. On eppea] his decision was reversed by a
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1893  Divisional Bench of the High Court at Caloutta and the suit deareed
“Mamomsp With costs to the present respondent, both against the Seoretary of
Asvun Hat State and against the appellant. '

Gurnas It will be convenient to begin with the sixth issue, and first of

Samar g1l to considor the evidence on record of the precise terms of the
proceedings which were taken by the Collector for recovery of
these arrears of cess under the Act of 1880. The initial step
preseribed by the Act is the making of a certificate by the Colleotor
in statutory form, setting forth tho amount and particulars of the
arrears demanded, and the nmame and addrvess of the debtor by
whom they are owing. The Act vequires that the certificate shall
be signed by the Collector. 'When completed and duly filed, the
cerfificate has, in so far as regards the remedies for enforeing it,
the force and effect of a decree of a Civil Court, the Secretary of
State being the judgment-creditor, and the person therein deseribed
ag debtor being the judgment-debtor. There has heen produced
from the Collector’s office a document bearing date the 13th
January 1886, which is in the form of a statutory certificate of
demand. When produced, it wag in a tabbered condition, and
that part of the paper upon which the Collector’s signature
~ghohld have boen written was wanting. It will be necessary to
consider hereafter whether it ought to bo presumed that, as,
originally prepared, the dosumont was completed by his signature,
that being one of the points upon which the Courts helow have
diffored in opinion. The amount of arrears, and fhe property in
respect of which they had acorued, are stated in terms similar to
those of the tehsildar’s report of the same date. The names of the
defaulters are given as “Bibi Amina, Bibi Nisar Fatime, and
Manzural Fatima regarding the property purchased by Baboo
Gujraj Sabhai.”

When the certificate has hoen filed, the Act presoribes that the
Collector shall gerve a copy thereof, together with a notice in
statutory form, upon the judgment-debtor. The notice contains
an intimation that if the debtor fails to show cause within 30
days, or does not show sufficient cause why the certificate should
not be executed, it will be executed in the same manmer as if it
were a decree of a Civil Court, unless the amount certified as being
in arrenr is paid into the Collector’s office. Upon due service of
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the copy-certificate and notice, the certificate binds all immoveable 1893
property of the judgment-debtor within the jurisdiction of the " 3r,mwowmep
Collector, to the same effect as if it had been attached under ABDI;L Hax
gaction 274 of the Civil Procedure Code. There is produced from  Gurpas
the office of the Collector a notice dated the 21st January 1886, SW}‘-
which bears that a copy of the certificate was annexed. There is a
dispute as to its service, but assuming the document to have been
duly served upon the respondent, it is open to the same observa-
tions as the certificate. It is addressed not to the respondent
Gujraj, but to the ladies who had been previous owners of the
property.

No one having appeared to show cause why the certificate
should mot hbe executed against the judgment-debtors, a sale
followed, on the 156th April 1886, at which the appellant appears
to have made the highest bid of Rs. 560. That is evidenoed by
a memorandum of bids, produced from the office of the Collector,
which is signed by the appellant as highest bidder and purchaser
at the sale. The subjects exposed for sale on that ocession are
described in the memorandum as “the right and interest owned
by Mussammot Bibi Amina, Bibi Nisar Fatima, ond Bibi
Manzural Fatima, in the property purchased by Baboo Gujraj-
Sahai, in Mouzah Ghouspore, &.”” Any certificate of malo issued
to the purchaser would presumably and certainly ought to have
run in the same terms. But the appellant has not produced a
certificate, and he has neither alleged nor attempted to prove that
he paid the price; yet he had the courage to argue thaf, in the
event of his failing in this appeal, he ought o have a decree against
the respondent for repayment of the Ra, 560.

Assuming that the certificate of the 13th January 1880, and
the steps of procedure which followed upon it, were authenticated
in terms of the Aot and were duly intimated to the respondent,
their Liordships are of opinion that they could not in any way
siffect his right of proporty in the three villages for which arrears
of gess were due. If they were directed against the respondent,
and were meant to attach his interest, these prooeedings were
unwerranted by the provisions of Act VII of 1880, which only
authorise the attachment and sale of property of the persons who,
on the face of them, are described as the judgmeni-debtors. Tho
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1803 Act gives mo authority to attach and sell the estate of any other
Mamows Person in satisfaction of the arrears due by the ]udwment debtors,
ABDUL Har The certificate upon which the appellant relies could not have the
Gv.m . forceand effect of a decree of a Civil Court for the purpose of
Samsr.  pxecubion, exocept against Bibi Amina, Bibi Nisar TFatima, and
Bibi Manzural Fatimn. If, on the other hand, the property sold

in exceution of the certificale wag mevely the interest of the three

ladies, as the memorandum of bids very strongly suggests, the re-

spondent’s title and proprietary possession remain lmimpa.ired;

These considerations are in themselves sufficient to dispose of
tho present appeal. But their Lordships desire to expresstheir con-
currence with the view taken by the learned Judges of the High
Court, that there is no evidence to show that the certificate of the
18th January 1886 was ever signed by the Collector in compli-
ance with the requirements of the Act. Direct evidence there is
none; but the District Judge found, as amatter of fact, that it had
been signed, applying the mexim omnia rite et solenniter actu.
According to the learned Judge’s own showing, the ciroumstances
of the case are not very favourable to the presumption. Of one
writing produced, he says :—*“Like everything else which has come
“dnder my cognizance from o rond cess office, it is a most slovenly
dooument.” The certificate in question he does not geem to have.
regaxded as an exception from the general rule. Ile describes it
as drawn up “in the usual slovenly manner ; ”’ and he ascribes the
error of inserting the ladies’ names as débtors, after mutation in
the land register, to *oversight and general slovenliness,” When
the extant parts of an incomplete writing exhibit such traces of
careless preparation, their Liordships think it would be straining
the maxim foo far to presume that the parts which have dis«
appesred must necessarily have been free from error.

Their Lordships are also of opinion, with the learned Judges of .
the High Court, that the respondent has proved payment of the
srrear of cess specified in the certificate before the date of the
salo proceedings; and that the fourth issue ought therefore o be
sngwered in the affirmative. The receipt is proved to have been
delivered to the respondent’s mukhtar, in exchange for the money,
by Laldbari Singh, who at that time was admittedly one of the
tehsildars employed in the collection of cess. The District Judge
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negatived the payment because of the impossibility of separate
receipts for the same ocess having heen issued to two different

838

1898

MigoMED

tehsildars, as déponed_ to by the Deputy Collector. Now the evi- Asourn Hax

denoo of the Deputy Collector hardly goes that length. He only
says that ‘it is never the custom to write the same demand in
more than one cheque book,’” which is very different from saying
that such a thing could not occur. THad the evidence of payment
rested simply upon the receipt, there might have heen some room
for doubt. But the important evidence comes from the office of
the Collector. The money was paid into the treasury by Laldhari
Singh, accompanied by a chalun under his hand, dated the lst
Fobruary 1886, which states the payment to be on ascount of
cess of mouzah Ghouspore, &o., remitted by Bibi Amina, one of
the judgment-debtors. The payment thus made was entered in
the register of receipts of the treasurer of Mozufferpore treasury
for the month of February 1886, reference being made to the
chalan for partioulars. ‘Whether Laldhari Singh had or had not
proper authority to collect the arrear is really a matter of no conse-
quence, because it is clear that more than six weeks before the
auction sale the money was paid info the Government treasury,

along with a distinct statement that it applied to the arrears of ‘cexs®

Jfor the three villages now in dispute.

Upon the arrear being paid into the treasury, it became the
statutory duty of the Collector, under section 22 (4) of the Adt,
to enter satisfaction upon the certificate of the 13th January 1886,
under his hand and signature, which he failed to do. The appel-
lant argued that there being no such entry upon the certificate on
the 15th April, his purchase of that date was valid. It would be
a singular vesult if a Collector’s neglect of his statutory duty gave
him statutory powerto sell in execution the property of a person
who owed nothing to the Government. That such was not the
intention of the Legislature is abundantly clear. By the terms
of the notice served upon the judgment-debtor, along with a copy
of the certificate, all that the debtor is required. to do, in order to

. prevent exeoution of the certificate, is to pay the amount of arvears
demanded into the office of the Collector.

Their Lordships will therefore humbly advise Her Majesty that
the judgment appealed from ought fo be affirmed. The appellant

v,
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1898 Abdul Hai must pay to the respondent, Gujraj Sahai, his costg of
Mamonep Uhis appeal,
Aspun Har Appeal dismissed,
Gu?nu

ey Solicitors for the appellant : Messrs. T. L. Wilson & Cb,
Solicitor for the respondent, Gujraj Sehai: Mr, J. F, Wathins,

C. B.
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P.C.¥* ISMAIL ARITEF (Pramvmirr) oo MAHOMED G-HOTUS.
1893 (DErENDANT),

February ) '

14 18 [On appeal from the High Court at Caleutta.)

Declaratory decree, suil for-—Specific Reliof Aet (I of 1877), 8. 42w Mee
possession. on the one side and wunjustifiable dispossession on the
ather— Right of the passessar dispossessed by o wrong-doer, as against
the latter—Injunction—TVakf.

Lawful possession of land is suflicient evidence of right as owner, ag
against & person who has no title whatever, and who is a mere trespasser.
The former can obtain a declaratory decree, and an injunction restraining
the wrong-doer.

In such a suit the defence was that the land was waekf, and the defen-
dant mutwalli of it. Both Courts found that the plaintiff was in possession
2§ purchaser from some of ilose who were ontitled to scll. But the first
Court did not find a fact, which the Appellate Court found, viz., that the-
property had been constituted wakf. Both Courts, however, concurred
in the finding that the defendant at all events was not the muéwalli, and
had no title. )

Held, that the plaintiff was enlitled to a declaratory decree against
this defendant as to his right, and an injunction restraining him from
interfering with his possession. For the purposes of the plaintifi’s claim-
ing such a decree, it was not necessary that he should negative the wakf,
as to the validily of the endowment no decision being needed, This could
not be decided either way in this suit, as parties inberested were not
before the Court.

Arprar from a decres (27th July 1888) of the Appellate High

Court, reversing a decroe (27th March 1888) of the High Cowt
in its Originel Jurisdiction.

The main question hetween the plaintiff, appellant, and the
~defendant, respondent, was whether, on the state of facts that

* Present: Lonos Warsox, Hosmouss and Mozeis, and 812 R. Covom.



