
CIVIL EEYISIONAL.
Mlrutiry 15.

Before Mir. Ju&tke Oldfield and Mr. Justice Bmrlhui'st.

B A M E S H A R  C H 4 U B E Y  (PLAtNxiFp) M A T 4  B H I K H  (D epjsjs'Da c t ) ’*.

Act X  V. o f 1S77 ( Limitation A ct), scli. ii, No. 43.

R sued 31 fo r  a certain sum o f m on ey  on the grou n d  that he had g iv en  Bucti 
Bum to  M to de liver to  h is ( lih) f a m ily ; that M  bad  not delivered  th e  m on ey  
a n d  that when tins Jiact bec-am« kaow a to R and hedein im ded the m oney M denied 
h a v in g  received  the sam e. Held that the lim itation  la w  applicable to the suit was 
th a t  prov id ed  by N o. 48, sch. ii of the Limitation Act, 1S77, a n d  th e  tim e from  
w h ich  the period  o f  lim itation  began to run was when B first learnt that M hail 
re ta in ed  th e  m oney in his possession instead o f  p ayin g  it ub dk eeted .

The plaintiff in this suife claimed to recover Rs. 160 from the 
defendant on tlie ground tliafc lie had given that amount to the 
defendant to deliver to his ( plaintiff’s j family; that the defend an fc 
had not delivered the money; and that when this fact became kaowa 
to the plaintiff and he had demanded the money, the defendant had 
denied having received the same. It appeared that more than three 
years had elapsed from the date of the alleged receipt of the money 
by the defendant, and the date of the institution of the suit, anti 
thatj according to the pInintiiFs alienation, he had leamfc that tha 
money had not been dolivored to iiis family somo foui-or fire imonfha 
before the latter date. The Court o f first i!i«-tanee Jisnn'ssed i!i3 
snit, holding that  ̂ as iibad not been brongiii witliin fhreo years 
from tlie date o f the alleged receipt o f (he money, ft was hurrod by 
limitation. The plaintiff applied for revision o f tjic decree o f the 
Court o f first instance, contending that Ho, 48, soh, ii, o f tha 
Limitation Act, 1877, was applicable to it̂  and as three years had 
not elapsed from the date when the plaintiff first learnt that the 
money was in the defendant’ s possessioB, the suit was within litae.

M unshi Kashi Prasad, fo r  the plaintiff.

The defendant did not appear.
The Court (O ld f ie ld  and BBaDHOESTy J J .)  delivered tiw fol

lowing ju dgm en t;—

OldfielDj J .—-We are o f opinion that the limitation law appli
cable to thi;! suit is art. 48, au.l ihe tiim  ̂ from wliio.h the pori-nl o f
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*  A p n iic 'a t 'o n  !Vo. r fv i!-:.,n  ii'u io r  s. C i ' l  o f  il;o  r 'lv i l  r r i ‘w i; ;r < ;
C o d e  oC a d ecree  o f  M iiiilv i Z  d n -n l-A l)  iiit. SniK ud^isato d i i i l 'C -d
cisiug the jioiivcrs of a Court of Saiaii Causes, diued iho
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limitation will begin to rnn is when fcbe plaintiff first learnt that the 
money was retaiueclin the possession of tlio defendant, instead of 
being paid to the person to whom he direct-jcl it to be paid. The 
lower Court must dispose of the point of limitation accordingly, 
and if the suit is not barred, decide it on the merits. W e reverse 
the decree and remand the case accordingly. Costs to be costs 
in tlie cause,

Case remanded,

APPELLATE CIVIL

Before Mi\ Justice Oldfield and Mr. Justice Bio~l?curst.

GULAB SINGH ( D e c r e e  h o l b e e )  v . PEMIAN ( J u d g m b n t - d e b t o i { ) .*

Execution o f  decree— Decree fo r  enforeemeni o f  martgage~--MoeeutionUimted to viori- 
Q'-tged property—liquify.

S  'brouglat to sale in execution of a simple decree for money which he held 
Sgainst P  cei'talii property and purchassed it himself. The property was subject 
to a mortgage at the time it Avas sold. Subseq_ueaLly a t|ecree was obtained agaiiis ĵ 
I’ enforcing tliiis mortgage, of which K  became the holder. K  pough't to have this 
decree executed, not agaiost the morig.iged property, but against other property 
belonging to P.

Held that if K  purchased the property knowing that it was xjaortgagecl, or if 
in consequence of the mortgage he purchased it foi a less sum thnn it would other
wise have fetchedj it; would he inequitable to allow him to obtain satisfaction of the 
decree out of the othey properly of P.

C e r t a in  persons known as Khwajqs Muhammad Hnsain, Ah-̂  
mad Husain, and Muhammad Jsmail applied for execution o f a, 
simple decree for money wliicli tliey held against the respondent 
to this appeal, and certain immoveable property belonging to he? 
■was brought to sale on the 20th November, 1879, and was purchas
ed by the Khwajas. A t the time they purchased this property it 
was mortgaged to one F isb ^ i Lai, The latter sued to enforce 
ibis mortgage, and obtained a decree against the respondent for 
the recovery o f the amount o f the mortgage-monej'' from the 
respondent personally and by tlae sale o f the property. This de-* 
cree ]$o assigned to Gulab Singh, appellant in this case. There 
being a surplus of proceeds of tbe sale of the SOih ISTovember,

» Second Appeal No. 86 of 1881, from an order of W . H. Hudson. Esq. 
Jii.SgM of Aligarh, dated the 20th Anp:usi', ISSl, reversing an order of Mrnsiu 
H fia Frasad, Munsif of Aligarh, dated iho 20lh Mayj 1S81.


