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m o r t g a g o r  a n d  mortgagee, and it set a s i d e  t h e  d e c r e e  o f  t h e  M t m s i f ,  

and directed that the p l a i n t  s l i o a l d  b e  returned to the plaintiff in 
order that it might b e  p r e s e n t e d  to the proper Court.

In second appeal the plaintiff contended that the suit should be- 
valued at the mortgage-money, and it had therefore been properly 
instituted in the Munsifs Court.

The Senior Government Pleader (Lala Jmla Frasad'- aud Faadifc 
Bishambhar Bath, for the appellant.

Pandits Ajiidhia Nath and Nand Lai, for the respondent.

T h e  C o u r t  ( S t u a s t ,  0 .  J. a n d  T y b h e l L j J , )  < ^ e l i r e r e 'd i h e  f o l l o w 

i n g

J u d g m e n t . — This appeal must be allowed. The Court o f  f i r s t  

instance took a proper v i e w  of the value of the subject-matter in 
dispute; and the lower appellate Court was w r o n g  in r e v e r s i n g  t h e  

decree on that question only.
W e set aside the decree o f the lower appellate Court, and find- 

iDg no force in the other pleas urged before the Subordinate <Tud ê, 
we restore the decree of the Court of first instance and decree this 
appeal with costs.

Appeal allowed*
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Sefore Sir Mshert S i’ir.yl, Kl.. Ch>rf J vd k (, -Tfr, Jusiice StmigM, M r. Jm lke Old« 
field, M r ,  Jiif.iki DTodJu-'j'.st (hid Mr. Justice Tp'tell,

d a t a  NAND (AppEttAUfr) v, BAK H TAW AB SINGH (Kesponbent).

Qrder refusing to f ik  in Court a,greemsnt to reft* to urUiratwn—A p ^ a l ‘~~C0iiri-/u 
— Ciml Froeedure Code, m. 3* 523~“ i? e c r « ’^

'Held by tlie Full Bencb (Oldfxei,i>, J-, diaeenting) that an orter refasing t»  
■file in Court an agreement to refer to arbitraliou is not appealabie.

Fer OLDimo, J., tbat snch an order is appealable, and the conrt-fee pay-
«,Me on the memoranaum of ai'ii'eii! is iim e>! vnlsrcm feo xiOKrp-atê  6n  l i e  raltle of 
tlie subject-matter in disputo in v,he appeal.

Janki Tewari t .  Gaym Tmari <1) dlstingmsied h f  STtfiCaT, C, J*, snd 
followed by Or.DtiBi.D, J,

One Daya Hand applied under s. 5M  o f the Civil Procedure 
C#d« to have an agreement to refer to arbitration filed in Court*

(1) I. h, E.., s A ll, mr.



188S ^ii0 application was numbered and registered as a suit, under the
P a t a  N a n d  pi'O'̂ '̂ 'sions o f the same sectioHj and was eventually rejected by the

w. Court o f first instance. The plaintiff appealed from the order
SiKfin. rejecting the application to the High Coarfc, paying a court-fee of

Ks. 10 on his memorandum of appeal. The taxing officer referred 
the question as to the court-fee payable on the memorandum to 
Straight, J., observing as follows :—

According to the Calcutta High Court ruling in Sree Ram 
Chowdhrtj v. Denobundhoo Chowdhi'y (l)ih e  appeal will not lie at ali 
apparently. If, however, the appeal will lie, then it must be an 
appeal from a decree [_Janki Tewari v. Gay an Teimri (2 ) ] , and in 
that case [as in F. A, No 79 o f 1881 (3 ) ] ,  the fee payable on the 
memorandum o f appeal will be an ad valorem fee computed on the 
Talue (Rs. 13,495), set forth in the memorandum o f appeal— that 
is to say, a fee of Rs. 580 is payable, and there is a deficiency of 
Ss. 570 to be made good.”

S tr aig h t , J ., referred the question raised by the taxing officer 
to the Full Bench for its opinion.

The Junior Government Pleader (Babu Dwarha Nath Banarji), 
for the appellant.

Munshi Hanuman Prasad, for the respondent.

The following opinions were delivered by the Fall Bench ;—
STUA.RT, 0 . J.— At the hearing of this reference before the Full 

Bench several of m y colleagues appeared to be o f opinion that the 
order refusing to file the award was appealable, seeing that it was 
synonymous with “  decree,”  as that word is defined in s. 2  of the 
Civil Procedure Code, and that by s. 523 of the Code it was aa 
order made in an application or proceeding which was directed to 
be numbered and registered as a suit” . But on further con
sideration the majority of them have—in agreement with myself, 
for Xhave held that opinion throughout— arrived at the consideration 
that the order in question was not o f such a character, and they 
have therefore answered the question in the negative. To my 
mind the question before us is a very simple one, and the 
aBswer obvious. The order refusing to file the agi’eement t©

(1) I. L, K. 1 Calc, 490. (2 )1 . L. R. 8 AH. m ,
(8) Not reported^
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arbitration was distinctly not “  the formal expression of an afljucli- 3883
cation npon a riglit claimed or defence set up in a Civil Court,”  “ **' *

 ̂ ’  D a t a  N an d
and wWch “  decides a suit or appeal” . It was, indeed, suggested that v.
such an order was of the same character as one rejecting a plaint
or directing accounts to be taken, whicli s. 2 provides is within
the definition given of "decree.”  But that is clearly a misappre-
hension, for these are orders which, although of a preliminary
character, necessarily result in the disposal of the suit or appeal, in
the case o f rejection of the plaint for any o f the reasons mentioned
in ss. 63 and 54 o f the Code of Frocedure, and in the case o f the
accounts to be taken the order going directly to the merits of the suit
or appeal. The present order therefore is not a decree, but in the
words o f the definition rather an order which means “  the formal
expression of a decision of a Civil Court”  other than a decree, as
that term is defined in the Code of Civil Procedure.

A  case before Spankie, J., and myself—Jaixki Tetoari r.
Bay an Tewari (1 )— was referred to as supporting the opposite 
contention, but that was a totally different case from the 
present. There the procedure, which in our opinion warranted an 
appeal, is described in my own judgment, and was in this wise:—
“  A pleading in the form o f a plaint was filed, and it prayed that 
after the necessary requisites o f the law have been fulfilled, the 
arbitration award may be ordered to be jSled, and that after its 
being filed it may he duly acted «pon, and all this without the 
least reference to the directions provided by s. 526. In this form 
the Mnnsif entertains tho case, lakes cvidenco, and ultimately re
cords a judgment, dismissing the claim 011 grounds such as these, —« 
that all the property referred to arbitration had not be^o dealt 
with in tho award, and that Iho arbitration agreement had not been 
executed by all the parties nanied ilierein. fĉ uch ha?ing been the 
procedure adopted for the con-Jaoi and disposal of the snifc h j  the 
Mnnsif, there was really no ease for the applioai ion o f  s. 522, and 
therefore none for the exclusion of aa appeal to th« Jadg#, the 
Mnnsif adopting a different line o f  inquiry froia that provided by 
the Procedure Code for arbitration oases, and giving a deoisJon 
and order by which he dismissed the claim, and making a decree’ ’
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witMn the meaning o f ttat term as defined by s. 2 o f Act X . of 18?7, 
for it was clearly  an adjudication or order whicli decided the snifc 
in the form in which it had been taken cognizance o f by him, and 
therefore such an order dismissing the claim was clearly a decree 
within the meaning of s. 540, and was appealable to the Judge.*’

A  Calcutta case was cited before us— Sree Ram Ghowdlmj v, 
Denohundlioo Cliowdliry (1 ), before Pontifix and Field, JJ .,—and 
seems directly in point. There it was decided that no appeal lay, 
and it is noticeable that Pontiiix, J., expressed the opinion that the 
words in s. 523 'Ho be numbered and registered as a suit were 
merely intended for administrative purposes.”

In the present case there clearly is no appeal, and that being so, 
it is unnecessary to say anything on the question o f the court-fee.

Straight, B rodhxjest, and Tyrrell , JJ.— The primary question 
raised by this reference is, whether an order passed under s. 523 
o f the Civil Procedure Code, refusing an application to file an 
agreement to arbitration, comes within the definition o f decree, as 
mentioned in the interpretation clause of that Act, and is therefore 
appealable. In other words, is such an order the formal expression 
o f  an adjudication upon a right claimed in a Civil Court by which 
a suit has been decided ? Whether prior to the passing of the 
Contract Act the Courts of India were bound to follow the 
principle adopted by the Equity Courts in England of refusing to 
enforce specific performance of a contract to refer, it is not necessary 
now to consider, for by Exception 1 to s. 28 o f that Act, specific 
performance o f such agreements was distinctly declared to be 
enforceable by suit. But when the Specific Relief Act came into 
operation, this provision was repealed, and the law now stands that 
no contract to refer a controversy to arbitration shall be specifically 
enforced, save in the manner provided by Chapter X X X V II . o f the 
Code of Civil Procedure. It therefore seems obvious that the 
Legislature intended to abolish the right to bring a suit for specific 
performance, as conferred by s. 28 o f the Contract Act, and only 
to save the minor remedies provided in Chapter X X X Y I I . o f the 
Code. I f  they had regarded these remedies as virtually constitu- 
:ting a suit, it is difficult to see what necessity there was for any 

(1) L  L. E ., 7 Calc,, 49Q,
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alteration iti the law as it stood, wbereas the anomaly now presents 
itself,, if proceedings under s. 523 of the Code are to be regarded 
as amounting to a suit, that while an agreement to refer cannot 
be specifically enforced by suit, it may nevertheless be enforced 
by some other proceeding, which though not in name is in effect 
a suit for all practical purposes. It is impossible to suppose that 
such a glaring inconsistency could have been overlooked. Indeed 
the only reasonable inference is that it was intended to restore 
the English principle, which s. 28 of the Contract Act had tem
porarily disturbed, namely, that specific enforcement of contracts 
to refer to arbitration by suit should not be permitted, while saving 
to parties the remedy short o f a suit which is to be found in s. 523 
o f  the Civil.Code. The provisionvs therem contained are analagous 
to those contained in s. 17 o f the Common Law Procedure 
A ct of 1854, and their object obviously is, by facilitating the 
filing o f agreements to refer, to bring the reference under the 
cognizance and control of the Court, and by s. 524 of the Code to 
make the foregoing provisions of Chapter X X X V II , *̂ %o far as they 
are consistent with any agreement so filed,”  applicable “ to all proceed
ings under an order of reference made by the Court under s. 523, 
and to the award o f arbitration, and to the enforcement o f  decree 
founded thereon.”  Under all these circumstances we find it impos
sible to hold, that a ^ ŝpecial proceeding’  ̂under s, 523 o f the Code 
amounts to a suit, and it follows as a necessary consequence that 
orders passed in pursuance of that section are not decrees. Hence 
we m ust answer the first question put to us by this reference in 
the negative, and in this view o f the matter the second need not be* 
considered.

Oldfield , J .—The first question raised m this reference is 
whether an order disallowing an application to file an agreement 
to refer to arbitration under s. 523, Civil Procedure Code, is appeal- 
able, and the answer will depend on whether finch an order is a 
decree within the meaning of s, 2, Act X . o f 1877.

A  decree is defined to be the formal expression of an adjudica
tion upon any right claimed or defence set tip in a Civil Court, 
when such adjudication, so far as regards the Court expressing it, 
decides the suit or appealj”  and m  order rejecting a plaint is under
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188S the section within the definition. Now the ordei’ in question is an
Nanb*  ̂ right, for by the provisions o f s. 21, Specific

». Relief Act, and s. 523, Civil Procedure Code^the parties to an agree-
ment to refer a controversy to arbitration have a right to have the 
agreement enforced, and it is only when snfBcient cause ia shown 
why the agreement should not be filed, that the Court can refuse to 
order it to be filed, and to make an order o f reference.

The order in question also seems to me to be an adjudication 
which, so far as regards the Court expressing it, decides the suit.

The proceedings taken under ss, 523 and 524 appear to me to come 
within the meaning of the term “ suit”  ins. 2, for s. 523 directs that 
“ the application shall be in writing, and shall be numbered and regis
tered as a suit between one or more o f the parties interested or cLdm- 
ing to be interested as plaintiff or plaintiffs, and the other or others 
of them as defendant or defendants, if the application have been pre
sented b j  all the parties, or, if otherwise, between the applicant as 
plaintiff and the other parties as defendants” , and notice is given to 
the parties to the agr<?ement to show'cause why the agreement should 
not be filed, and if no sufficient cause be shown, the Court may 
cause the agreement to be filed, and shall make an oi’der of reference 
thereon, and nominate the arbitrator when he is not named in 
the agreem ent, and the parties cannot agree as to the nomination, 
and the foregoing provisions of Chapter X X X V I I . ,  so far as they 
are consistent with any agreement so filed, are made applicable to 
all proceedings under an order of reference made by the Court under 
B. 523, and-to the award of arbiti’ation, and to the enforcement of the 
decree founded thereupon.

There is thus a direction that the application to file an agree
ment to refer to arbitration shall be dealt with, as a suit hetw’een 
the parties, and the proceeding has all the essentials in form and 
substance o f a suit; the Court may, on sufficient cause shown, disallow 
the application, or cause the agreement to be filed, and make an 
order o f reference, on which an award will follow, and judgment 
be passed on the award followed by a decree, and which pan be 
enforced as a decree*

It has been contended that thcso directions arc only for oon- 
fenienoe, but the result remains that the proceeding is dealt with
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as a suit fin-J becomes a suit for all purposes o f tbft Givil Frocediire 
Gode, for the word “  suit”  iti s. 2 must be taken to mean and iueliitle 
a proceeding which the Code itself in imothor scctioa refers to and 
directs to bo dealt with as a suit.

The adjudication also decidcs the suit so far as the Court expres
sing it, for it disallows tha right claimed to enforce the agreement, 
and is tantamount to a dismissal of the suit.

The order will, in my opiniouj therefore come within the dofim- 
iion iof a decree”  given iti s. 2, Code of Civil Procedure, and he 
appealable.

The q^uestiun before us whether the proceediag under s. is a 
suit cannot be atfected by the repeal of the 2nd chiuse of Exception. 
1 , s. 38, Contract let. That law allowed a suit to be brought for 
Specific performance of a contract to refer a dispute to arbitration, 
and it was repealed by the Specific Relief Act, which by s. 21 enacts 
that “  save as provided by the Code o f Civil Proceduroj no contract 
to refer a controversy to arbitration shall be specifically enforced.”  
There is notliing in the mere repeal df the 2nd clause, Exception 
1, s. i8  o f the Ooiikact Act, to prevent the procedure prescribed 
by the Civil Pioaadare Code being considered to bs a “  suit ”  wifehia 
the meaning of the word in s. 2 o f the Code^ and that is the on l/ 
point for cousideration.

The case of i'm ki Tcwari v. Qmjan Tewari (1) decided by 
Stuart, O.J., and Spankie, J.̂  supports the view I  tate. In that casa 
the application had been made atider s, 535, Act X , of I8?7j for 
filing an awin-ii in Ooart, and the Court dijsullowed it, and it was 
held, by thu High Court that an appeal w-otild. h'e from the order, 
on the ground that it was a decree v.-iihiii, rhc di.;fitiiu'on in fi. I . Mr, 
Justice Spankie in his judgment in duit cast; ohKorvc^;— “  Appli-* 
cations alike trnder ss. 52B and are to I)« registered as suits. 
The application to file an agreement under s. 523 Is to l »  made 
to any Ccui't liaving jurisdiction in the matter to which the agrea- 
roent relates^ that under s. 5:25 “ to the Court of tho. lowest grade 
having jurisdiciion over the matter to which the r.ftarit relates/’ 
These words are not to be fonnd in s, o f Ai;t VIII. of 1859,
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Tiie applications alike in ss. 523 and 525 are at once to be registered 
as suits before notiee is given to the other side. In this respect 
they differ from ss. 326 and 327 o f Act V lI I . o f  1859, under 
which notice is given before the application is registered as a suit. 
This circamsiance may seem nuimportant, but the difference seems 
to me to indicate that such applications vfere really to be dealt 
with from the moment they were received as suits, and that the 
orders on the award tinder them were to have a final character. The 
procedure adopted, the use of the word decree in s. 524, the mode 
in which effect is to be given to the award, seem to me to point to 
distinguish the ultimate orders from those orders appealable nndetf 
s. 588 of the Code, and bring them under the definition of s. 2 o f 
the Act, wherein “  decree”  means the final expression o f an adjadica** 
tion upon any right claimed or defence set up in a Civil Courts 
when such acljudication, so far as regards the Court expressing it, 
decides the suit or appeal: an order rejecting a plaint, or directing 
accounts to be taken, or determining any question referred to in s. 
244, bnt not specified in s. 588, is within the definition.- An ordef 
rejecting a plaint is appealable as a decree, and in this respect 
an order rejecting an application to file an award may be regarded 
as a decree. It decides the suit. I f  the applicatioo be granted,? 
the suit is similarly decided, and an appeal would lie when 
the decree was in excess ofj or not in accordance with, the 
award.”

The grounds of the decision in that case apply equally to an 
order disallowing an application to file an agreement to refer a 

dispute to arbitration under s. 523, for if the order rejecting tha 
application to file an award under s. 525 is a decree within thet 
moaning o f s. 2 and appealable, then on similar grounds the order' 
disallowing tho application to file an agreement to refer a dispute 
to arbitration will also be a decree and appealable.

M y answer therefore to this reference is that the order is a de
cree,”  as defined in s. 2, Act X . of 1877, and that an appeal will lie' 
from it : and with regard to the second question that arises, that 
the fee payable is an ad valorem fee computed on the value o f the 
gubjeot-matter in dispute in the appeal.


