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were passed ioug before the Specific Eelief Act came into operation^ 
and as upon careful consideration the case now referred appears t© 
me be one exactly o f the kind mentioned in s. 39 of that Act, and 
to b© iu tile nature o f a simple declaratory suit, I  think it desirable 
to take the opinion of the Full Bench upon the point.

The Full Bench delivered the following opinion :—

S t u a k t ,  C. j . j  and S t r a i g h t ,  O l d i ’i e l d ,  B e o d h o b s t , and 
T y r r e l l , JJ.— We concur in the opinion expressed in this refersBce, 
that the case is in the nature of a simple declaratory suit.
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Before Sir Eobert Stuarii K t ,  Chief Justice, and Sir. Justice Tyrr&lL 

■K-UBAXR SINGH (Plashtibf) ». ATMA. BAM (DEFKisDAOTy 

Mortgage— Suit for redemption— Valuaiion o f suit— Jurisdiction.

Tlie purchaser of the equity of redemption of certain land sued to redeem tfie 
game. He made the mortgagor and vendor of the land a ** pro fornid ” defendan-fe. 
Held that the vulue of the subject-matter of the suit was mot the market-value of th® 
land, but the amount of the mortgage'money.

T h e  plaintiff in this suit; who had purchased the equity of redem
ption o f a five biswas share o f a certain village for Rs. 1,500  ̂ claimed 
to redeem th(j mortgage of the share on payment o f Rs. 240, the 
mortgage-money. He joined as a defendant, pro forma, the mort
gagor and vendor o f the share in suit. The suit was instituted, re
gard being had to ihe amount o f the mortgage-money, in the Mun- 
s if  s Oom't. The defendant mortgagee set up as a defence to the 
suit that the value of the share being Bs. 1,500, the suit was not 
cognizable in the Munsifs Court. Tlie Munsif held that the suit 
should be valued^ for the purposes of jurisdiction, at the alleged 
value of the mortgage, that is to say, Bs. 2^0, and not at the val'u© 
©f iha property, and that the suit was therefore within his cogniz- 
anoe ; and in the result gave the plaintiff a decree. On appeal by 
the defendant the lower appellate Oourfc held that the suit was not 
cognizable by the Munsif, inasmueh as it should b« valued at the 
value of the mortgaged property;, not being one merely between a

* Second Appeal No. 826 of 1882, from a ddcrce of Mirza Ahid Ali Bos'. Sul> 
OTcluin.t.e Judge of Mainputi, diilecl the ;‘ilh July, 1S82, rcyfirKluo; iidoctcc of Mauiva
Abdul HiUi, Munsjif of 1‘Uiiphuud, ductvl, lUc 20th l-e'oruary, 1682,
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m o r t g a g o r  a n d  mortgagee, and it set a s i d e  t h e  d e c r e e  o f  t h e  M t m s i f ,  

and directed that the p l a i n t  s l i o a l d  b e  returned to the plaintiff in 
order that it might b e  p r e s e n t e d  to the proper Court.

In second appeal the plaintiff contended that the suit should be- 
valued at the mortgage-money, and it had therefore been properly 
instituted in the Munsifs Court.

The Senior Government Pleader (Lala Jmla Frasad'- aud Faadifc 
Bishambhar Bath, for the appellant.

Pandits Ajiidhia Nath and Nand Lai, for the respondent.

T h e  C o u r t  ( S t u a s t ,  0 .  J. a n d  T y b h e l L j J , )  < ^ e l i r e r e 'd i h e  f o l l o w 

i n g

J u d g m e n t . — This appeal must be allowed. The Court o f  f i r s t  

instance took a proper v i e w  of the value of the subject-matter in 
dispute; and the lower appellate Court was w r o n g  in r e v e r s i n g  t h e  

decree on that question only.
W e set aside the decree o f the lower appellate Court, and find- 

iDg no force in the other pleas urged before the Subordinate <Tud ê, 
we restore the decree of the Court of first instance and decree this 
appeal with costs.

Appeal allowed*
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Sefore Sir Mshert S i’ir.yl, Kl.. Ch>rf J vd k (, -Tfr, Jusiice StmigM, M r. Jm lke Old« 
field, M r ,  Jiif.iki DTodJu-'j'.st (hid Mr. Justice Tp'tell,

d a t a  NAND (AppEttAUfr) v, BAK H TAW AB SINGH (Kesponbent).

Qrder refusing to f ik  in Court a,greemsnt to reft* to urUiratwn—A p ^ a l ‘~~C0iiri-/u 
— Ciml Froeedure Code, m. 3* 523~“ i? e c r « ’^

'Held by tlie Full Bencb (Oldfxei,i>, J-, diaeenting) that an orter refasing t»  
■file in Court an agreement to refer to arbitraliou is not appealabie.

Fer OLDimo, J., tbat snch an order is appealable, and the conrt-fee pay-
«,Me on the memoranaum of ai'ii'eii! is iim e>! vnlsrcm feo xiOKrp-atê  6n  l i e  raltle of 
tlie subject-matter in disputo in v,he appeal.

Janki Tewari t .  Gaym Tmari <1) dlstingmsied h f  STtfiCaT, C, J*, snd 
followed by Or.DtiBi.D, J,

One Daya Hand applied under s. 5M  o f the Civil Procedure 
C#d« to have an agreement to refer to arbitration filed in Court*

(1) I. h, E.., s A ll, mr.


