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were passed long before the Specific Relief Act came into operation,
and as upon careful consideration the case now referred appears te
me be one oxactly of the kind mentioned in s. 39 of that Act, and
to be in the nature of a simple declaratory suit, I think it desirable
to take the opinion of the Full Bench apon the point.

The Full Benceh delivered the following opinion :—

Sruart, C. J, and Srraicsr, OLDFIELD, BRODHURST, and
TyreELL, JJ.— We concur in the opinion expressed in this reference,
that the case is in the nature of a simple declaratory suit.

APPELLATE CIVIL.

Before Sir Robert Stuart, Ki., Chicf Justiee, and Mr. Juatice Tyvrell,
KUBAIR SINGH (Praiswier) », ATMA RAM (Dgrunpant)*

Mortgage— Suit for redemption— Valuation of swit—Jurisdiction. ‘

The purchaser of the equity of redemption of certain Iand sued to redesm the
game. He made the mortgager and vendor of the land a * pro formd” defendant.
Held that the value of the subject-matter of the suit was mot the market-value of the
land, but the amount of the mortgage money.

Tes plaintiff in this suit, who had purchased the equity of redem-
ption of a five biswas share of a certain village for Rs. 1,500, claimed
to redeem tho mortgage of the share on payment of Rs. 240, the
mortgage-pioney. He joined as a defendant, pro formd, the mort-
gagor and vendor of the share in suit. The suit was instituted, re-
gard being had to the amount of the mortgage-money, in the Mun-
sif's Court. The defendant mortgages set up as a defence to the
suit that the value of the share being Rs. 1,500, the suit was not
cognizable in the Munsif’s Court. The Munsif held that the suit
should be valued, for the purposes of jurisdiction, at the alleged
value of the mortgage, that is to say, Rs. 240, and not at the value
of the property, and that the suit was therefore within his cogniz-
ance ; and in the result gave the plaintiff a decree. On appeal by
the defendant the Jower appellate Court held that the suit was not
eognizable by the Munsif, inasmueh as it should be valued at the
value of the mortgaged property, not being one merely between a

. * Second Appeul_ No. 826 of 1882, from a déeree of Mirza Abid AH Beg, Sub-
ordinate Judge ot Mainpuri, dated the 5th July, 1882, reversing a decxee of Manivd
Abdul Hag, Munsif of Phaphund, dated LBe 20tk February, 16582,
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mortgagor and mortgagee, and it set aside the deeree of the Munsif,
and directed that the plaint should be returned to the plaintiff in
order that it might be presented to the proper Court.

In second appeal the plaintiff contended that the suit should be
valued at the mertgage-money, and it had therefore heen properly
instituted in the Munsif’s Court.

The Senior Government Pleader (Lala Jucla Prasad: and Pandik
Bishambhar Nath, for the appellant.

Pandits djudhic Nath and Nand Lal, for the respondent,

The Court (STusrY, C. J. and TyrreLry, J.) delivered the follow-
ing

Jupeuext.—This appeal must be allowed. The Court of first
instance took a proper view of the value of the subject-matter in
dispute ; and the lower appellate Court was wrong in reversing the
decree on that question only.

We set aside the decree of the lower appellate Court, and find-
ing no force in the other pleas urged before the Subordinate Judge,
we restore the decree of the Court of first instance and decree this
appeal with costs,

Appeal allowed.

FULL BENCH.

Before Bir Robert Stunwt, Kt Chief Suclive, Mr, Justice Straight, Mv. Justice Old~
Jeld, Mr, Justieo Drodherst cnd My, Justice Tyrrell,
DAYA NAND (Arrerranr) 0. BARHTAWAR SBINGH (Reseoxnery),

Order refusing to file in Court agreement to vefer lo arbitration—dppeal—Court fee
—(ivil Procedure Code, 88, 2, 623~ Dhecree”

Held by the Full Bench (OnprieLp, J., dissenting) that an order refusing te
file in Court an agreement to vefer to arbitration is not appealnble.

Per Ororrerp, J., that such an order is appeslable, and the comrt-fee pay-
able on the memorandum of appeal ix an a:d valsrem foe computed on the valpe of
the subject-matter in dispute in the appeal,

Janki Tewari v. Gayan Tewari {1) distinguished by Srovary, C. J, snd
followed by Orp¥rELD, J. ‘

Oxe Daya Nand applied under 5. 528 of the Civil Procedure
Code to have an agresment to refer to arbitration filod in Courte
(1) 1. L. R, § AL, 427,
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