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Before Sir Robert Stuart, Kt., Chicf Jusiice, Mr. Justice Straight, My, Justice
Oldfield, Mr, Justice Brodhurst and Mr, Justice Tyrrell,

EARAM KHAN AnD oruErs (Prarstirrs) v. DARY AL SINGH axp AnoTHRR
(DEFENDANTSY :
Suit 10 set aside morigage—Declaratory suit— Courtfee— 4ct VIT of 1870
(Court-Fees 4et), 5. 17 (i), cl. {¢) —dAct [ of 1877 (Specific Relief det), s, 59.

C’s father mortgaged certain land to . A purchased the instrument of
mortgage and sued C, whose father had died, upon it, and obtained a deeree enfor-
cing the morigage. C then mortgaged a moicty of the Jand t0 B, wnd subses
quently sold the same moiety to 4. A4 sued B for the cancellation of the instruy-
ment of mortgage to B. Held that ‘he suit was in the nature of 2 simple declara-

tory suit,

Tag following case was referred to Straight, J., by the taxing
officer of the High Court, for delermination as to the amount of
court-fees payable on the plaint and petition of appeal :-—

The father of C hypothecatel to D twenty-five biswansis of
land for a loan of Rs. 400. 4 purchased the bond, and subse-
quently sued C, whose father had died, upon i, and obtained a
decree for enforcement of lien. € then mortgaged to B twelve
and a half biswansis of the twenty-five biswansis, and afterwards
executed a sale-deed to 4 of the same twelve and a half biswansis,
4 now sued B for the eancelment of the mortgage-deed to B,

The taxing officor was of opinion that the suit was one ¢ to
obtain a declaratory . decrea or order, where consequential relief
is prayed,” and that it fell under s. 7, para. iv, cl. (¢), Court-Fees
Act 1870, :

StrazeaT, J., referred the point to the Full Bench, the order
of reference being as follows :—

SreateaT, J.~1I have hitherto held this view, and have decided
in accordance with it in several cases ; among others in Ram Lalv.
Kashi Ram (1) and Makades Pershad Singh v. Deo Narain Rai(2),
In doing so I considered myself hound by the ruling in Tacoordeen
Tewarry v. Al [Tossein Khan (3) which was followed in Joy Narain
Givee v, Grish Chunder Aytee (4). As, however, both these «;!ecisions
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were passed long before the Specific Relief Act came into operation,
and as upon careful consideration the case now referred appears te
me be one oxactly of the kind mentioned in s. 39 of that Act, and
to be in the nature of a simple declaratory suit, I think it desirable
to take the opinion of the Full Bench apon the point.

The Full Benceh delivered the following opinion :—

Sruart, C. J, and Srraicsr, OLDFIELD, BRODHURST, and
TyreELL, JJ.— We concur in the opinion expressed in this reference,
that the case is in the nature of a simple declaratory suit.

APPELLATE CIVIL.

Before Sir Robert Stuart, Ki., Chicf Justiee, and Mr. Juatice Tyvrell,
KUBAIR SINGH (Praiswier) », ATMA RAM (Dgrunpant)*

Mortgage— Suit for redemption— Valuation of swit—Jurisdiction. ‘

The purchaser of the equity of redemption of certain Iand sued to redesm the
game. He made the mortgager and vendor of the land a * pro formd” defendant.
Held that the value of the subject-matter of the suit was mot the market-value of the
land, but the amount of the mortgage money.

Tes plaintiff in this suit, who had purchased the equity of redem-
ption of a five biswas share of a certain village for Rs. 1,500, claimed
to redeem tho mortgage of the share on payment of Rs. 240, the
mortgage-pioney. He joined as a defendant, pro formd, the mort-
gagor and vendor of the share in suit. The suit was instituted, re-
gard being had to the amount of the mortgage-money, in the Mun-
sif's Court. The defendant mortgages set up as a defence to the
suit that the value of the share being Rs. 1,500, the suit was not
cognizable in the Munsif’s Court. The Munsif held that the suit
should be valued, for the purposes of jurisdiction, at the alleged
value of the mortgage, that is to say, Rs. 240, and not at the value
of the property, and that the suit was therefore within his cogniz-
ance ; and in the result gave the plaintiff a decree. On appeal by
the defendant the Jower appellate Court held that the suit was not
eognizable by the Munsif, inasmueh as it should be valued at the
value of the mortgaged property, not being one merely between a
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