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to avoid the arrest thereunder directed to be made. For these
veasons I would hald that the arrest of Babu Amar Nath without a
warrant would be illegal ; and in the strange condition of the record
in this respect there 13 no evidence that he was arrssted legally,
but rather strong presumptions to the contrary,
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Before Mr. Justice Oldfield and Mr, Justice Brodhurst,
SOBHA PANDEY (Durenpant) v. SAHUDRA BIBI (Pramwrirg) *
Act XV of 1877 (Limitation det), sch.ii, No. 91—S8uit for cancellation of instru-

ment—Declaratory decree—Aet I of 1877 (Specific Relief Act), s. 39.

The plaintiff, alleging that he was the proprietor of certain land ; that des
fendant No, 2 had wrongfully and fraudulently mortgaged it to defendant No, 1;
and thai defendant No, 1 had applied for foreclosure of the mortgage, and notice of
foreclosure had issued ; claimed *f that, the mortgage-deed being set aside, the land
be protected from the illegal foreclosure, by cancelment of the foreclosure proceeds
ings,"”

Held that the suit was not strictly one for the cancelment or setting aside of
an instrument to which she litnitation in No. 91, sch ii. of the Limitation Act, 1877,
would apply, (which relates to suits of the nuture of those referred to in 5. 39 of the
Bpecific Relief Act), but rather onc for a declaratory decree.

Trz plaintiff in this snit alleged in his plaint that he was the
proprietor and in possession of a one anna four pies share of a
certain village, although defendant No. 2, his deceased brother's
widow, -was recorded as proprietor; that defendant No. 2 frane
dulently mortgaged the share to defendant No. 1; that such mort-
gage was invalid as defendant No. 2 had no power to make the
same ; that defendant No. 1 applied for mutation of names ‘by
virtue of the mortgage, but the application was refused on objec-
tion taken by him, plaintiff; that defendant No. 1 applied to fore~
close the mortgage, and having obtained foreclosure, sned defend-
ant No. 2 for possession of the share ; that he, plaintiff, was made
a defendant in this suit on his own application ; that such suit
was dismissed, by reason of the foreclosure proceedings not hav-
ing been valid ; and that defendant No. 1 had made a second appli-
cahon for foreclosure against him, plam.mﬁ", and defendant No. 2

* Becond Appeu.. No. ‘S-b of L&R32, frowm a (hucg ol lnn Raghu Nath St l‘.u
Subordinate Judge of Gorakhpur, dated the Lst May, 1832, reversing adeecco of
Maulri I-Ium Rahiwg, Munsif o b‘xusfnwu dated e 20ih e cember, 1851,
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and notice of foreclosure had issued, The plaintiff, on these alle-
gations, claimed ¢ that, the morigage-deed being set aside, the
share be protected from the illegal foreclosure, by cancelment of
the foreclosure proceedings.”” The suit was defended by defend-
ant No. 1 only, who set up as a defence that the share in dispute
was the property of defendant No. 2, and that the suit was barred
by limitation. The Court of first instance dismissed the suit on
the ground that it was barred by limitation. On appeal by the
plaintiff the lower appeliate Court held that the suit was within
time and gave him a decree,

In second appeal the defendant contended that the suit was
barred by limitatiun, being governed by No. 91, sch. ii. of the Limi-
tation Act, and the period of limitation provided by that article
having expired,

Munshi Sukh Ram and Maalvi Mehdi Husan, for the appellant,

The Senior Government Pleader (Lala Juule Prased) and Mun-
shi Hanuman Prasad, for the respondent.

The Court (OrprIELY, J., and BroDHEURST, J.) made the follow-
ing order of remand :

OrprreLp, J.—Wo are of opinion that the suit is not barred
by limitation. We understand the claim to be not so much to
have the instrument itself delivered up and cancelled as to have
it declared ineffectual in respect of the plaintifi’s right in the pro-
perty, and fo have his right declared, and to have the proceedings
now taken to foreclose declared not to affect his right in the pro-
perty. It is nof a suit strictly for ecancelment or setting aside an
instrument to which the limitation in No. 91, sch. il. of the Limi-
tation Act will “apply, which are suits of the nature of those
referred to in 8. 89 of the Specific Relief Act, but it is rather a
suit for a declaratory decree, and is not barred by limitation.
(After observing that the lower appellate Courl liad fuiied tn deter-

mine the issues properly arising in the case, and siating those -

issnes, the learned Judges proceed to direct that they should be

tried by the lower appellate Court}.
Case resanded,
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