VOL, V.] ALLAHABAD SERIES.
FULL BENCH,

Befare Sir Robert Stuavi, Kt., Chivy Justice, Mi. Justice Straight, M. Justive OUfeld.

My, Justice Bradhurst, awd 3r, Tustice Tyriell,
JAGAN NATH (Prammire) oo BALDEO {Derpnpaxe).®
Purchaser at erecution-sale—Suit for possession of propesiy=Uroof of title— Sule.
eertificate—det VIIT of 1859, ss. 257, 254,

Held that it was not incumbent on a purchaser at a execution-sale under
Act VIIT of 1559, which was confirmed in his favour under that Aet, wheu suing for
posseasion of the property, to produce a sale-certificate, bt it was competent for
him to prove his purchase a/dunde. The confirmation of the sale in bhis favour
wrs primi facie evidence of his title to the property, and was sufficient to pass sueh
title to him, of which a certificate, it aftevwards obfained by him, would merely
be evidence that the property had so passed.

Doorga Narain S:n v, Baney Madhub Muzoomdar (1) referred o,

Tars was a reference to the Full Bench by Brodhuarst and
Mahmood, JJ. The facts of the ease and the points of law refer-
red are stated in the order of reference which wus as follows :

Manmoop, J.—The property in suit was owned by Badui, de-
fendant No. 1. and in execution of a decree held against him by
one Pragdat, it was sold by auction on the 1st September, 1873,
and purchased by Jagan Nath, plaintiff in the present litigation.
The sale was eonfirmed on the 24th October, 1873 ; but no ocerti-
ficate nnder - 8. 259 of the old Civil Procedure Code fAct VIII of
1859) was obtained by the purchaser. Moreovir, it appeavs that
Badri, defendant No. 1, continued in possession of the property,

notwithstanding the sale above-mentioned,  Bhaggi Lal, defendant -

No. 2, beld another decree against Badri, defendant No. 1, and in
exccution thereof sitached the same property, with the object of
bringing it to sale. The plaintiff filed objections to the attachment
on the 17th July, 1880, but his objections were disaliowed and the
property was sold by auction on the 22nd July, 1880, and purchased
by Baldeo, defendant No. 3. The suit, from which thiz appeal
has avisen, was instituted by Jagan Nath, o the 18th July, 1881,
having for its olject recovery of possession of the property in suits
hy avoidanee of the auction-gale of the 22ud July, 1880, on the ground

Sevond Appeal No. 190 of 1882, from a decree of Seyyid Farid-ud-din Ahmad,
R[nbardinate Judge of Cawnpore, dated the 24th November, 1881, reversing a decree
of Manlvi Sakhawat Ally Munsif of Akbarpur, dated the 13th Auguwt, 1881,

(1) L L, R, 7 Cale., 207
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that the property havingbeen previously sold on the 1st September,
1873, Badri no longer had any right in the property, and that
the sale in favour of defendant No. 3 was therefore of no avail,
Badri, defendant No. 1, did not defend the suit, but the other two
defendants resisted the claim by seiting up various pleas which
need not be noticed for the purposes of this appeal. The Court of
first instance trying the suit on the merits deereed the plaintiff’s
claim, On appeal by the defendants, the lower appellate Court,
Lolding that an auction-purchaser could mnot bring a suit for the
possession of immoveable property, by proving his auction-pur-
chase, without procuring and filing a registered sale-certificate,
has dismissed the suit without going into the merits of the case

The present second appeal has been preferred by the plaintiff,
and the grounds of appeal raise only one main point for determi-
nation, viz., whether an auétion—pmcb‘tsel who has not obtained
the sale- certxﬁcate, ean maintain a suit for recovery of possessmn
of the property purchased by him.

In considering this question, it must be borne in mind, that the
sale whereupon the plaintiff bases his title was held on the 1st
September and confirmed on the 24th October, 1873, when the
old Civil Procedure Code (Act VIIL. of 1859) was in force. On
the other hand, the sale in which Baldeo, defendant No. 3, pur-
chased the property, took place on the 22nd July, 1880, and was go-
verned by Act X of 1877, It has been contended by the learned
pleader for the respondent, that the plaintiff never baving taken
oub a certificate of sale, he could obtain that certificate now only
under the provisions of the present Civil Procedure Code ; that Act
VIII of 1859 having been repealed, the provisions of the present
Code must be held to govern the case; that s. 316 clearly shows
that the title to the property sold canmot vest in the purchaser
without a certificate of sale. It was further contended, that even
if the case be taken to be governed by Act VIII of 1859, the
plaintiff ean have no better title to the property, as under the
provisions of 5. 259 of that Act, a certificate of sale was absolutely
essential to complete the sale in favour of the plaintiff.

In regard to the first part of the contention, we have no hesi-
fation in holding that - the question, whether the plaintiff acquired
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proprietary rights under the sale of 1873 is not to be decided
under the provisious of the present Civil Procedure Code. Itisa
well known rule of construction, that in the absence of express
words to the vontrary, a legislative enactiment cannot have retros-
pective effect. The rule has passed into a masim of law, and the
Indian Legislature has expressly adopted it in s. 6 of the General
Clanses Act (I of 1¢68). The question then is to be decided
entirely with reference to the old Civil Procedure Code (Aet
VIII of 1859). Under that Act, there appear to have been many
rulings, of the Bombay High Court principally, in which it has
been held, that the mere confirmation of sale (under s. 256), does
not invest the auction-purchaser with title to the property sold
until and unless he obtains a certificate of sale and duly registers
it under the Registration Law. Such seems to be the effect or
tendency of the rulings noted —— Lalbliai Laklunidas v. Navel M i»
Kamaludin Husen Klan (1) : Padu Malhuri v. Vasudev Pandurang
(2): Mulji Bechar v. Anupram Bechar (3): Basapa v. Marya (4) :
Harkisandas Narandas v. Bai Lehha(5): Inre Khaja Patthanji (6) :
6 Mad. H. C. Rep., Rulings, xxxix: Bunda Al Khan v. Bibee
Ameerun (7). But we are nof, as at present advised, prepared to
accept the rule so laid down, and in view of the circumstance,
that whilst Act VIII of 1859 was in force, ametion-purchasers
in these Provinces frequently omitted to Chtain cartificates of sale,
and that it seldom happened, that such certificates were cver
registered under the Registration Law, we think the question raised
by this case is important enough to be settled by a ruling of a Full
Bench of this Court.

S. 256 of Act VIII of 1859 provides that * no sale of immove-
able property shall become absolute until the sale has been con-
firmed by the Court.”” The rest of the section relates to applica-
tions for setting aside the sale. 8. 257 provides that, ¢ it no such
application as is mentioned in the ast preceding scction be made,
ot if such application be made and the objection be disallowed,
the Court shall pass an order confirming the sale.” 8. 259 provides,
that “after a sale of immoveable property shall have become

Bom. H. C. Rep., 247. (4 LI.R,3 Bom., 433,
%? % Bom. H, C. %%eg.’, i”sc " ((ar)) II E‘ﬁ’f%"ﬁ" %gz
, B C. Rep, A. C,, 186, ¢6) L L. R, 5 Bom, 20%,

@) 7 Bom Pufe ™ 0y 26 WL B., 498,
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absolute in manner aforesaid, the Court shall grant a certificate to-
the person who may have bsen declared the purchaser at such sale,
to the effect that he has purchased the right, title, and interest of
the defendant in the property sold, and such certificate shall be
taken and deemed to be o valid transfer of such vight, title, and in-

terest.”  Os. 263 and 264 provide rules for delivery of possession
of immoveable property to the auction-purchaser, and s. 268 relates
to the question of resistance or obstruction offered to the auction
purchaser in obtaining possession of the immoveable property pur-

chased by him. Thus, in Act VIII of 1839, there are clear
provisions which enable the auction-purchaser to obtain possession
of the property from the judgment-debtor without the necessity of
a suit. And this circumstance complicates the question raised in
the case, because Badri, defendant No. 1, whose rights were sold
in 1873, and purchased by the plaintiff, is still in possession,
though he does not resist the suit.

We refer the following questions to a Tull Bench :—(i) Does
the confirmation of sale, vnder Act VIIl of 1859, invest the aunc-
tion-purchaser, (who has not obtained a registered or unregistered
certificate of sale,) with the right, title and interest of the judg-
ment-debtor in immoveable property sold by auction in execution
of u decree? (ii) Can such non-certificated auction-purchaser,
having never obtained actual possession under ss. 263 or 264, Ack
VIII of 1859, maintain a suit for recovery of possession of the
property purchased by him, against the judgment-debtor, who,
notwithstanding the sale of his rights, has continued in possession,
and against a subsequent auction-purchaser, who purchased the
right, title and interest of the judgment-debtor in the same property
at a sale held under Act X of 18777

Lala Lalta Prasad and Babn Jogindro Nath Chaudhei, for the
appellant.

Munshi Sukly Ram, for the respondent (Baldeo, defendant No.
3).
The Tull Bench delivered the following opinion :~

Sruart, C. J., and S8rrar¢mr, OrprizLp, Broomurst and
Tysrerr, JJ.—We do not think that it was incumbent on the
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appellant to produce a certificate of the sale to him, and it was
competent for him to prove bis purchase ulimnnde,  The confirmarivn
of the sale to him under Act VIII of 1859 wus primd fucie evidence
of his title, and—to use the words of Puntitex, J., in Luorya
Narain Sen v. Baney Madlub Iozosmdar {13—% was suffivient to
pass such title to him, of which a certificute, if atterwards obiained
by him, wonld merely be evidence that the property hud so pussed.”

Before Sir Bobert Siuart, Kt., Chicf Justiee, Mr. Justice Straiyht, Mr. Justice
Oldfield, My, Justice Brodhurst and Ms, Justice Tyrrell.
JAI RAM (Derespant) v, DBULARI CHAKD avp asoreur (PLaisTiors)*
Aet K11 of 1881 (N.- TV, P, Rent Aet), s 191-— Appeal—Appeal to High Court
from appellate deeree of District Judye passed in appeal from eppellate decree of Col.
tector—Jurisdiction,

An appeal lies to the High Court from a decree of o District Judge passed in
appeal from an appellate decree of a Collector.

Ta1s was a reference to the I'ull Bench by Straight and Tyr-
rell, JJ. The facts of the case and the question referred are
stated in the order of reference, which was as followy e

TyrrELL, J,—In this case the Collector of the District heard
an appeal from the decree of an As-istunt Collector in a suit. The
District Judge entertained and deterimined an appeal from the
appellate decree of the Collector: and now the decree of the
District Judge has been made the subject of what is described as a
second uppeal to this Court.

It is provided by the 191st section of the Rent Aect, that “the
decisions of District Judges passed in regular appeal under this Act
shall be open to special appeal to the High Court in the same
manner and subject to the same rules as the decisions of the Distriet
Judges passed on regular appeal are open to special appeal under
the Code of Civil Procedure and the Indian Limitaticn Act, 1877,>

We refor to the Full Bench the question, whethor an appeul les in

this case, where the decrec of the District Judge has not been passed
in appeal from the decree or decision of a Court of first instance,

* Secoad Appeal No. 265 of 1382, fro m a daarer of f WL
hfzipar, dated the 17th Degember, 1831 roversiny ooacgree of Wi
G Heetur v Bailis, datcd the L1th Augnst, 1831 reversing a decree of Munshi Lmupat

Sulrai, Aseittant Colluctor, 2nd class, dated the 20th June, 1851,
‘ ) 1, L. R, 7 Cale., 207,
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