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express any definite opinion upon this point, but in face of the 1883

statement made in his judgment, that no safficient proof of any

] ! N . Mrrawsan

frand on the part of the defendants had been given to entitle the  Baxmem
128

plaintiffs to the relief contemplated in art. 95 of Act XV. of 1877,  femanan

it would only involve the parties in unnecessary expense and delay ALr
to remand an issue as to the date when tle alleged fraud first be-
came known to the plaintiffs, We must therefore decree the appesl
with costs.
. Appeal allowed.
Brfore Mr. Justice Olfield wud My, Justice Brodhurst. 1883
MUZAFFAR HUSAIY (Derrvpant) vo AL HUSAIN (Pramsmire)* February 2.
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Bale in execution of decree of Revenue Conrt — Sle-certificate ~ Delivery of possession

~Tule of purchaser=dct XVIXI. of 1873 (N.-W. P, Rent Act), 5. T¢~dct
X1 of 1881 (V- WW. P. Rent Aet), 5. 172~ 4ct XV, of 1877 (Limitation Act),
sch. ii, Nos, 144, 178,

Property sold in execution of a deeree of a Revenue Court vesis in the
purchaser on completion of the sale and pavment of the full price. In order to
perfect his title it is not vecessary that lhe should obtain a sale-certificate or
should be put inte possession by the Collector.

Held, therefore, that a suit by a purchaser at 4 sale in execution of & decree
of a Revenue Court for possession of the property was muintainable, although his
sale-certificate might be an invalid document, and she Colleetor had mot put him

into possession. ‘

Tag plaintiff Ali Husain parchased at an suction-sale, held in
execation of a decres for rent of a Revenue Court, the house
which was the subjeot of this suit on the 15th September, 1877.
He applied on the 6th May, 1881, for a sale-certificate, and obtained
it, by order of the Asgistant Collector, from the Amin wlho held
the sale, on the 80th July, and it was registered. He then, on
the 11th August, applied to have delivery of possession of the
property, and on the 30ih November obtained an order, for pos-
gession to be given, from the Assistant Collector, On appeal by
the defendant to the Collector that officer set aside the order of
the 30th November, on the ground that the Assistant Collector
had no power, under s. 172, Act X1I. of 1881, to give possession,
and that the plaintifi’s application of the 11th August was made

hovond the time alloweld hy No. 178, sch. it of the Limitation

2 First Appeal Xo 44 of 1832, from an order of Manlvi Mehamroad Nosi«
ul-lab Kheb, Subordisate dudygr #t Shinjaidnpier, dated ihe 8t dnne; 1882,
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Act, The plaintiff thereupon brought this suit against the defendant
to obtain possession of the property by right of his purchase. The
defendant contended, inter alia, that the claim was not maintainable,
by reason of the Collector Laving refused to put the plaintiff in
possession of the property, and of the invalidity of the plaiutiff’s
sale-certiticate, in consequence of the application to obtain it
having been made beyond time. The Court of first instance allowed
the defendant’s contention and dismissed the suit. The lower appel-
late Court reversed the decree of the first Court, and directed the
suit to be tried on the merits, holding that the suit was not barred
by limitation, and No. 178, sch. ii of the Limitation Act, had ne
bearing on it. The defendant appealed to the High Court.

Pandit Nand Lal, for the appellant,
Shah Asad Ali, for the respondent.

~ The High Court (Orprieip and Bropnwrsr, JJ.) delivered
the following judgment :—
OLDFIELD, J. (after stating the facts as stated above, ¢ontinued )
In our opinion the appeal must fail. Art. 178, which only refers
to applications, can have no bearing on this suit, which, being a
suit for possession of immoveable property, is governed by art.
144. DBut assuming that the plaintiff’s applications to obtain a
sale-certificate and possession of the property sold were made in
the Revenue Court beyond the time allowed by art. 178, and that
no proper sale-certificate has been obtained by him, and he has not
been put in possession of the property sold a$ aunction by the Re-
venue authorities, these eircumstances can only affect the plain-
1iff's claim, if it can be shown that the property purchased at anc-
tion in execution of a Revenue Court decree does not vest in the
plaintiff until he has obtained a sale-certificate from the proper
officer and been put in possession by the Collector ; in fact that

those acts are necessaty to perfect his title. This appears to us
not to be the case,

The law applicable to the sale in questidn is the Rent Act XVIII
of 1873, which contains its own provisions for the conduct of sales
in execution of decrees, and there is no provision such as that
contained in 5. 316, Act X. of 1877 (which Act was not in force
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at the time of this sale), to the effect that the title to the praperty
sold shall vest in the purchaser from the date of the certificate
and not before, nor did the Civil Procedure Code Act VIIL of
1859, then in force, contain such a provision. The only provision
for granting a sale-certificate, which Act XVIIL of 1873 contains,
isin 8. 76, to the effect that when the purchase-money hos been
paid in fall the officer holding the sale shall give the purchaser a
certificate deseribing the property purchased by him and the price
paid ; and the Act issilent as to confirmation of sale by superior
authority or as to delivery of possession, though the present Rent
Act, 5. 172, contains a provision that, in the event of the sale of
the property being completed, possession shall be given to the
auction-purchaser by the Collector of the Distriet in which the
property is situated. There is therefore nothing in the Act to
prevent the property vesting in the purchaser on completion of the
sale and payment of the full price. Itis the duty of the officer
holding the sale to give the certificate under s. 76 anl of the Re-
venue authorities to give possession, and the fact that an applica-
tion to move the Court may have been made beyond the time
allowed for applications under art. 178, (assuming the article ap-~
plies to such applications), or that the Revenue authorities have
failed to do what the law directs for giving sale-certificates and
possession of the property sold, cannot forfeit the title which the
auction-purchaser has acquired by purchase. We dismiss the
appeal with costs.
Appeal dismissed.

Before Mr. Justice Straight and Mr. Justice Brodhurst.
ABUL HASAN axp orurrs (DEFENDANTS) v. ZOHBA JAN (PraIxrire)*
Civil Procedure Code, 3, 111~—Set-off.

The heirs to M, deceased, appoinied 4, one of the heirs, manager of Az
estate with a view to the payment of the debts due Uy the deceased. A creditor of
the deceased sued his heirs to recover his debt, and obtained a decree, in excen-
tion of which the share of Z, one of the heirs, in M’s landed estate was sold, The
sale-proceeds exceeded Z's share of such debt nnd she sued the other heirs for
contribution in respect of ihe difference. The defendanis claimed a set-off in

# Second Appeal No. T467 of 1881, from a decree of R. D Alexnnder, Esqg,,
Judge of Allahaliad, dated the 11th July. 1881, modifying n decree of Pramoda
Charen Banarji, Subordinate Judge of Allahabad, dated the 31st March, 1881,
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