
1895 sufficient cause in this case within the meaning o f  section 5> and
B a l a b a m  '^6 therefore direct that the appeals o f the petitioner may he 

E A T A R  R a y  if  before Monday next. ~W e ought to add
V. here that this last order of ours is made ex-parte and subject to

SENDER all just objections and exceptions by the other side.
N a r e n d r a . s, 0. c. Rule discharged.

Petition fo r  admission o f  appeal granted.
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CRIMINAL REVISION.

Before Mr.’ Justice Banerjee and Mr. Justice Gordon.

1896 MAHOMED BHAKKU (P etition er) v. QUEEN-EMPRESS
February II. (Opposite Party). **

Sanction fo r  prosecution—Preliminary eng^uiry— Offence ly  definite pirson or
persona— Criminal Procedure Code (_Act X  o f  1882), section 478— Civil
Procedure Code (A ct X I V  o f 1883), section 643.

The provisions o f section 476 of the Criminal Prooediu-e Code, as well as 
o f section 643 of the Civil Procedure Code, clearly indicate that the Court 
taking action under either section must not only have ground for inquiry into 
an offence o f the description referred to in those sections respectirely, 
but must also be pymd/aCTC satisfied that the offence has been committed by 
some definite person or persons against whom proceedings in the Criminal 
Court are to be taken.

Khepunath SiMar v. Grish Chunder MuTcerji ( 1 )  and Chowdry Mahomed 
Izame Huq v. The Queen-Epipress (2), followed.

A Division Bench of the High Court taking the civil business o f a parti
cular group has jurisdiction to deal with an order under section 643 of the 
Civil Procedure Code made by a Civil Court in any o f the districts included 
in the group.

T h e  petitioner brought a rent suit against one Mussumnt Mitu 
and others in the Court o f the Second Munsif of Kissengunge. 
Two written statements, together with two vakalutnamas, were filed. 
The defendants-denied having filed the first written statement and 
the first vakalutnama. The Munsif who tried the suit came

* Criminal Revision No. 61 of 1896, against the order passed by H. F . 
Mathews, Esq., Sessions Judge of Purneah, dated the 11th January 1896.

(1) I. L. R., 16 Calc., 730. (2) I. L. R., 20 Calc., 349.
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to the conclusion that these two documents were not genuine, 
and paissed aa order for the pvoseoution o f  the petitioner’' 
in  the fo l lo w in g  terms : “  I  farther dircct that the case
be sent to the Sub-Divisional Magistrate for inyestigation and 
trial o f charges under seotious 193, 225,463 and 471 against the 
plaintiff or some other person or persons who may be implicated 
in filing the first written statement of this case, together with the 
mJcakdiiama. ”  The District Judge of Purneah, on revision, declin
ed to interfere with the order.

Mr. P . L. Roy and Babu Bidhu Bhusaii GanguU appeared 
for the petitioner.

T h e judgment of the High Court ( B a n e e j e b  and G o r d o n ,  

JJ.) is as follows ;—

This case has been transferred to this Bench by two orders, 
one made by the Division Bench taking criminal cases and tlis 
other by the Chief Justice. It is a rule calling upon the District 
Magistrate “  to show cause why, sanction to prosecute in this case 
should not be withdrawn, upon the ground tliat such general 
sanction under section 47 6 o f the Criminal Procedure Code is unau
thorized, and also upon the ground that sanction ought not to 
have been given without making a preliminary enquiry.”

The facts of the case are shortly these

A suit for rent was instituted by the petitioner before ns 
against one Mussumut Mitu and others in the Court of the 
Second Munsif of Kissengunge, in the course of which a vakalut- 
mma and a written statement, purporting to have been signed by 
the defendants, was filed in Court. The Munsif found that they 
had never been signed by the defendant on whose behalf they 
appeared to have been put in. The written statement in ques
tion contained an admission of the existence of tbe relation of 
landlord and tenant between the parties, but the admitted written 
statement filed in the case denied the existence of such relationship. 
The Munsif dismissed the suit, holding upon the evidence that the 
existence of the relation of landlord and tenaiiit between the parties 
had not been established, and then towards the conclusion o f Ma 
judgment he added : “  I  further direct that the case be sent to the 
Sub-Divisional Magistrate for investigation and trial o f the charges
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imdor sections 193 , 225 , 4G3 and 471 against the plaintiff, or some 

other persoa or persons wlio may bo implicated in filing the first 
wi-itfcen statement ol' ibis case, together with the vakalulnama (Ex. 
X  and Y )in  fuvour of Biibu Rtijoni Kanta Kumar, Pleader. Copy 
o f the judgment and the evidence o f this case be sent to him, 
Mohnnu- of Ba.bu Rajoni Kanta Kmnar, Pleader, and oueKhardam 
Ali, are necessary witnesses who may be examined by the Sub-Divi
sional Magistrate in respect of the charges above named. The 
defendants filed an applioatiou for adjoarnmant before me, -wherein 
they stated that one Khardam Ali falsely personated the defendanta 
and caused the first written statement to ho filed. The petition 
was rejected by me as out of time. But an enquiry into the truth
fulness of the matters contained in this petition seems to me quite 
necessary. ”

Tliis is the order which we are now asked to set aside on the 
ground that it is not warranted by law, and that in making it the 
Munsif has not exercised a proper judicial discretion.

The order does not, on the face of it, show under what provi
sion of the law it is made ; and the first question for consideration 
i s : What is the law under which this order has been or can be 
taken to have been made ? The only provisions of law under which 
an order like this ooiild have been made are section 476 of the 
Code of Criminal Procedure and section 648 of the Code of Civil 
Procedure. The learned Munsif, in the explanation submitted by 
him, seems to think that it may bo treated as made under either 
the one section or the other. I f  the order is to be treated as one 
made under section 47 6 of the Cods of Criminal Procedure, the 
question might arise whether this Bench, which is only taking 
the civil business of the Burdwan group, has jurisdiction to deal 
with it, but that question is set at rest by the transfer ,o f the case 
to this Bench by an order of the Chief Justice.

I f  it can bo treated as an order under section 643 of the Cpde, 
of Civil Procedure, then as the order is made by a Civil Court 
in the District o f Purneah, which is included in the Burdwau' 
group, this Bench will have jurisdiction to deal with the matter 
without any special order by the Chief Justice.

The case being then properly before us upon either view of
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tho order, the next quostiou iri wlistlaer tlie order can be treated as 
a proper order ander tlie ona section or tlio other.

i f  it is to be treated as aw order unvler section 47 6 of tlie Code 
of Criminal Procedure, the Oonrt which has made the order is 
required to bo satisfied that thei'o is ground for inqtiirj into an 
oifence of any of tho descriptioiis referred to under section 195, 
and committed before it or brought under its notice ia the course 
of a judicial proceeding ; and the Court, after making any prelimin
ary inquiry that may be necessary, may then send the case 
for inquiry or trial to the nearest Magistrate-of the first class and 
send tho accused in custody, or take sufficient seouritj for his ajjpear- 
anoe before such Magistrate. These provisions clearly indicate 
that the Court taking action imder tho section must not only 
have ground for enquiry into an offeucu o f the deseription 
referred to in soction 195 of tho Orimiiml Procedure Code, but 
must also be primct facie satisfied that the ott’enoo has boen commit
ted by some definite individual or individuals against whom pro
ceedings in the Criminal Court are to be taken. In the present 
case the order, ou the face of it, shows that this last condition has 
not boen satisfied. The learned Munsif says that the ease is 
sent to the Magistrate for investigation and trial o f charge.s under 
sections 193, 225, 463,471 of the Indian Penal Code against the 
plaintiff, or some other person or person?, thereby showing ihat 
he did not arrivei at any definite conclusion as to whether th»- in
vestigation, whioh he dii'ects, should go on either against the plaintiii 
or against some other person or persons. W e do not think 
section 476 was intended to authorize a Court to send any case to the 
Magistrate for inquiry or trial in that sliite of uiiciirlalnty a-: to who 
was the person accused. Tho learned iM'.in-ii' mighi wtll htuo held 
a preliminary inquiry, such as the section authoriaes, in order to 
remove the uncertainty in whioh he was before making over the 
case to the Sub-Divisioiial Magistrate. Tho view we take is frilly 
supported by the decisions of this Court in the oases of Kliepunath 
Sikdar v. Grhh Chiiniev Mukerji (1) and Choii}dry Mahomed 
Izame Huq y. The Queen-Empress (2) ; and the case of Hapiram 
Surma v. Qouri Nath Dutt (3) is not in ooflfliot with that view.

(I) I. L, B,, 10 0«lo., 730. (2) I. L. E., 20 C«Ie., 849.
(3) I, L. B., 20 Cttlc,, 474
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I f  the order is treated as one made under sootiou 6-13 of the 
Code of Civil Procedure, still wo think the same condition has 
to be fulfilled. For that section enacts that when, in a case 
pending before any Court, there appears to bo su£0eient ground 
for sending for investigation to the Magistrate the charge of 
any such offence as is described ia section 193, and certain other 
sections of the Indian Penal Code, which may be made in the 
course of any other suit or proceeding, the Court may cause the 
person accused to be detained until the rising of the (]ourt, and 
may then send him in custody to the Magistrate. This also 
clearly indicates that there must be some definite person accused, 
before any action can be taken itiider that section.

W e are therefore of opinion that under whichever of the two sec
tions the order is taken to have been made, it is not a pi’oper order, 
as, 00 the face of it, there was no definite person charged with or 
accused of any oSence. W e may add that it was all the more neces- 
sai-y in this case that the Court should have been satisfied on this 
point by some preliminary inquiry, when it appears from the order 
itself fciuit it was not the plaintiff in tho suit (that is, the petitioner 
before us, Mahomed Bhakku) but another person, Khardam Ali 
who was accused by tho defendant, against whom the false documents 
were evidently put in, as being tho person guilty o f the offence.

For all these reasons we are of opinion that the rule must 
be made absolute, and the order complained of set aside.

g. G. B. Rule made absolute.

APPELLATE CIVIL.

1896 
February 20.

Before. Mr. Justice Banerjee and Mr. Justice Gordon^

NTLMONY SINGH (PLAmTiFF) v. JAGABANDHU BOY and othebs
(D K lfE N D A N T S .) 0

Valuation o f suit— — Bengal., N. W- P- and Assam Civil Courti Act 
{X I I  o f 1SS7), section S}f mh-section (1)— “  Value o f the original suit 
Limitation dot {X V  o f 1877), sc'hecliih II , Arts. 134 and 144—Alienation 
o f deiiMer property by a previous aebait— Sebait, Suit hj succeeding— 
Adverse possession,

® Appeal from OrigiDul Ducree No. 163 o f  1894, against the decree of 
Babu Agliore Nath Ghose, Subordinate Judge o f Bankura, dated the 26th of 
March 1894.


