
unfettered by any judgment of a court of equal or superior juris- 1893 
diction, we are bound now to overrule tliat decision. ' j^re

In tHs case there was not in my opinion a “  departure ”  by the 
gomasta, Panna Lall, within the terms of the statute, and I  also 
agree that even if there had been, there is nothing to connect suoh 
an aot with the master Dhunput, so as to make him liable for the 
consequences of the conduct of his servant and gomasta. So far 
from departing, Dhunput hurried down to Calcutta to meet his 
creditors, and except that he was unable to provide sufficient funds 
and there was consequently a stoppage of business, there was 
nothing at least up to Dhunput’s arrival which would amount to 
an act of insolvency. There was nothing done by Dhunput with 
intent to delay or defeat creditors. A ll that can be attributed to 
Dhunput is the stoppage of business from his not providing 
sufficient funds, and I  agree that this is not an act of insolvency 
within the section.

Appeal allowed.

Attorney for the appellant: Baboo Bliupendro K aili Bose.

Attorney for the respondents (the adjudicating creditor and the 
Of&cial Assignee) : Mr. M. CameU.

C. B. ________________
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Before Mr. Jusiioo O’JZnealy and M r  Justice Aineey AU. 1893EASIIfATH DAS and  oTirms (P lainhifi>s) v . SADASIT PATITAIE A f n l l l .
ANB OTHBES (D eFEKDANTs).* -------------------

Attaoli'Ment—Qivll Procedwre Code {Act X I V  of  1882), ss, 53, 274, clattse
(o)—nights of pureliaser of mortgage hand at sale in execution of 
decree—■Amendment of plaint.

"Wliere a person at an execution sale pilroliases a mortgage 'bond tinder 
■wMoh certain immoveable pi'oporty is given as collateral soourity lor an 
advance, the fact ttat lie has not attached nndei; section 274 of the Coda 
■will aot afficct Ms right to have the collateral security enforced hy the 
sale of the properties mortgaged.

* Appeal from Original Decree !No. 290 of 1891, against the decree of 
Baboo Boloram Mxilliek, Subordinate Judge of Cuttack, dated 29th of 
Jvme 1891.



1898 On the 27tli August 1878, the defendants 1 and 5, and the
father of the defendants 2, 3 and 4, executed a mortgage bond for 

Das E s. 6,000 in favoux of one Bhagawan Sahu, ancestor of defendant 
S a d a s iv  No- ™der which certain inmoveable property was hypothecated 
Patmaik. collateral security for the debt.

Bhagawan Sahu himself died indebted to one Bishnath Dass ; 
and on the death of Bishnath, his representatives (the present 
plaintiffs) brought a suit against the representatiTes of Bhagawan 
Sahu, defendant No. 6, and one Moyna Bibee, since deceased, and 
in execution of a decree obtained in such suit on 19th Neyember 
1890, attached and in execution sale purchased the bond executed 
in favour of Bhagawan Sahu for Es. 670.

On the 22nd December 1890, the present plaintiffs, the represent­
atives of Bishnath Dass, brought this suit against the defend­
ants 1, 2, 3, 4 and 5, making defendant No. 6 and Moyna Bibee 
the representatives of Bhagawan pro fom d  defendants, to enforce 
the mortgage bond of the 27th August 1878; stating in their 
plaint that they relinquished all interest due under the bond, and 
praying that in default of payment of the amount of the principal 
duo, under the bond, the defendants might be deprived of their 
right of redemption. There was, however, no prayer for the sale 
of the mortgaged properties.

The defendants filed TOitten statements which, however, it is 
unnecessary to refer to owing to the view taken of the case by the 
Court below. At the hearing, the plaintiffs asked leave to amend 
their plaint by adding a prayer for sale of the mortgaged 
properties. This the Subordinate Judge refused to allow them 
to do, stating that under section 67 (a) of the Transfer of Property 
Act, the plaintiffs were bound to sue for the sale of the mort­
gaged properties, and that, not having done so, the plaint should 
have been rejected; and he, on the ground “ that the plaintiffs had 
asked for a relief to which under the terms of the mortgage they 
were not entitled,”  held that their siiit must fail. He also 
dismissed the suit on a further grou.nd, viz., that the plaintiffs 
having acquired, by their purchase of- the 19th November 1890, 
the mortgagee’s right, which was an interest in immoveable 
property, should have attached the bond under section 274 of the 
Oivil Procedure OodSj and not haTing so attached, they were, on

808 THE INDIAN LAW llEPOETS. [VOL. XX.



the authority of the rulings in Srinath JDutta V. Qopal Ohimdra 1893 
Mitira (1), Appammi v. BcoU (2), Sami Ayyar v. Erishnasami (3), "^AsraAisr 
and Bhaioani Kua/t' v. Qidab Bai (4) [preferring the Tiew taken in 
these cases to that taken in Dehendra Kumar Manclel v. Bup Lall Sabasiv
J)ass (5)], not entitled to maintain the suit. Patnaik.

The plaintiffs appealed to the High Court.
Mr. TwidaU, Baboo Umakali Muherjee, and Baboo Manmotlio

Nath Mittra for the appellants, 
t

Baboo Karuna Bindhu Mooherjee for the respondents.
For the appellants it was contended that the amendment of the 

plaint should have been allo-wed, as the amendment would not have 
affected the character of the suit; and that no attachment under 
section 274 was necessary, having regard to the ease of Delmdfa 
Kumar Mandel v. JRitp Lall Lass (5), which should bo followed 
in Bengal.

For the respondents it was contended that as there was no 
attachment under section 274, the immoveable property mortgaged 
as collateral security was not affected by the sale, reference being 
made to the cases mentioned by the Subordinate Judge.

The Judgment of the Court (O’K inbaly and A mbbe Ai.r, JJ.). 
iwas as follows :—

This appeal arises out of a suit brought by the plaintiffs under 
the following circumstances :— The defendants 1 and 5 and the 
father of the defendants 2 to 4 had, oh the 27th of August 1878, 
executed a mortgage bond for Us. 6,000 in favour of one Bhagawan 
Sahu, since deceased, by ■which, various immoveable properties were 
hypothecated as a collateral security for the debt. Bhagawan was 
himself indebted to one Bishnath. Upon Bhagawan’s death, the 
plaintiffs, who represent Bishnath, brought a suit against hia 
(Bhagawan’s) representatives (defendant 6 and one Moyna Bibee, 
since deceased), and in execution of their decree on the 19th of
November 1890 purchased the bond held by Bhagawan. They

(1) I. L. E., 9 Calc., 611. (3) I . L. E „ 10 Mad.. 169.
(2) I. L. E., 9 Mad., 5. (4) I. L. E „ 1 All., , 348.

(5) I. L . E., 12 Cale., 546,
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1893 now seek to enforce the 'bond in question. In paragraph 6 of the 
plaint they state as follows

“  A lth ough  a large sum w ou ld  be due to  us i f  ca lcu lation  is made o f the 
principal and interest o f  tlie  m oney covered  b y  the hond in  suit, still there 
being no lik e lih ood  o f  the w h ole  am ount be in g  realized  from  the mortgaged 
property, w e have relinqu ished  the claim  f o r  interest and brought this suit 
fo r  only the p rin cipal E s . 6 ,000.”

And they pray:—
“ (Za). Thab it may be ordered by the Court that the debtor-defehdants 

do on a day to be fixed by the Court pay the said amount of principal, and 
in default thereof they be deprived of their right of redemption.”

“  (Zha). That whatever interest may be due from the institution of suit 
until the date of realization of the said money under the terms of the bond, 
he awarded (to us).” “  ((?«) That the costs of this suit be ordered to be 
awarded to us."

Having regard to the nature of the bond and the statements 
ahove referred to, the object of the suit was clearly to realize the 
amount secured by the enforcement of the bond according to law.

The defendants in their -written statements raised various ques­
tions of law and fact, but these have not been gone into as the suit 
has-been dismiBsod on two grounds, one of which certainly is of a 
somewhat peculiar character. The Subordinate Judge thinks that 
the plaintiiis ought to have prayed for the sale of the mortgaged 
properties, and as they did not do so, their suit must fail. As a 
matter of fact the plaintiff in the course of the tiial prayed for the 
amendment of the prayer, but the Judge, relying on section 54, 
clause (o) of the Civil Procedure Code, rejected the petition. It 
seems to us that the Subordinate Judge has acted on an erroneous 
view of the law. Section 53, clause (o), distinctly provides that an 
amendment, so long as it does not alter the character of the suit, 
may be allowed at any time before judgment. The restriction is 
only as to the nature of the suit; the law prohibits any such 
amendment as would change the fundamental character of thesiiitj 
for example, a plaint ■ cannot be so amended as to convert a claim 
based on contract into an action on tort. But an alteration in the 
relief does not alter the character of a suit.

In the present case it does n6t appear that any such amendment 
was necessary, for the relief which the plaintiffs sought and to
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whioli, in law, they were entitled, if the facts at issue were estab­
lished, is sufficiently indicated in the statements in the plaint' 
already set out. ^eotion. S4 has nothing to do ■with the question; 
it refers to the rejection of a plaint in case it does not fulfil certain 
conditions. But those elements are not present here, nor was the 
plaint rejected under section 54. As we have said above, in our 
opinion the Subordinate Judge was in error in disallowing the 
petition for amendment. The second ground on which the suit has 
been disallowed may be summarized as follows;—The Subordinate 
Judge thinks that as the plaintiffs claim to have acquired, by their 
purchase of the 19th of November 1890, the mortgagee’s right, 
which is an interest in immoveable property, and as the mortgage 
bond was not attached under section 274 of the Civil Procedure 
Code, the plaintiffs’  suit must fail.

The point in question was directly raised and decided in the case 
of Bobendra Kumar Mandel v. Rup Lull Ba&& (1), where it was 
held that an attachment under section 274 was not necessary to 
make the sale of a mortgage bond carry the lien as well as the 
debt. The Subordinate Judge has relied, however, on the case of 
Srinath Butt v. Gopal Ghundra Mittra (2) and certain cases of the 
Madi'as and Allahabad High Courts. The Calcutta case referred  ̂
to does not go further than this, that non-compliance with the 
provisions of section 274 in the case of a mortgage bond was an 
irregularity sufficient to justify the sale being set aside. As their 
Lordships of the Judicial Committee have often laid down, if the 
Court has jmisdiction, a mere irregularity will not affeot the rights 
of the parties. But Baboo Karuna Sindhu Mookerjee argues that 
failure to attach under section 274 is more than an irregularity; 
that in fact it relates to the sale and conveys no right whatsoever 
to the purchaser in the collateral security. No doubt the Madras 
and Allahabad High Courts have gone to that extent. But, as at 
present advised, we are not disposed to take a different view of the 
law from that taken in Delendra Kumar Mandel v. Hup Loll 
Dflss (1). ,

The question, however, remains, What was sold ? in other words, 
was it the bond or was it the.debt? The endorsement on the back

(1) I. L. E,, 12 Oalc, S46. (2) I. L. JS., 9 Calc., 511,
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1893 of the 1)00(1, dated tlie Gth oi December 1890, fumislies little or no 
indication, and the question can only be answered by a reference 

D as to tlie exeoTition proceedings -wMob culminated,in the sale of the 
S adI s iv  19th of November 1890. I f  the bond was sold, we think, follo-wing 

P a t k a ie . the case of Debendm Kumar Mandel v. JRiip Lall Bass (1), the non- 
attaohment under section 374 would not affect the right of the 
plaintiffs to have the collateral gecurity enforced by the sale of the 
properties hypothecated. The order of the Subordinate Judge is 
accordingly set aside and the case remitted to him to be dealt 'with 
according to law. Costs to abide the result.

Appeal alloioed.
T. A . P .

1893
March 3.

Beforo Mv. Justice Tottenham and Mr. Justice Ameer AU.

MOHIUDDIN AND AKoinEB (Dependants) v. SAYIDUDDIN 
alias WAWAB MEAN ahd anotuek (Plaihtii'I's).*

JRigM of suit— Civil Prooodwe Code {Act X I V  of 1882), ss. 30, 639— 
Religious endowments— Bemoval of saJjadanasUn— Contentions and 
iion-contentious cases— Act X X  of XSQ2~MaJiomedan law— Hide that 
remuneration of mntwalli should not exceed onc-teiith of vneomc of 
jendoiomeni—SajjadanasJdn, 'position of.

Section 539 of the Oodo of Civil Proooclure applies both, to contentions 
and non-contentioua cases.

Tlio deoisioB oi Best and Weir, JJ., in Suhhaya v. Erishna (2) approved.
Tlie interest required to enable a porson to sue rmder that section must 

be an existing one, and not a mere contingency : the mere possibility of 
an interest or the mere possibility of succession to the managership of 
the properties concerning which the suit is brought is not sufficient to 
give a right to sue.

The right of worship of each ■worshipper in a Mahomedan mosque 
or religious endowment is an independent right wholly irrespective of the 
right of the other worshippers, and, therefore, non-oomplianco by a 
worshipper with the provisions of section 30 of the Code of Civil Proce­
dure does not affect a suit for the removal of a trustee of a Mahomedan 
endowment.

* Appeal from Original Decree ITo. 183 of 1891, against the decree of 
J. G-. Charles, Esq., iOiatrict Judge of Shahabad, datod the 8th June 1891.

(1) I, L. R„ 12 Calo., 5d6. (2) I. L. E.., 1<1. Mad., 185.


