
1883 sfderirtg tHe question as to the alleged adjnstment of the decree of

T fqh Sing-b 1879, and the case mast go hack under s. 566 for a finding on the-
following issue :— At tlie time the agreement was entered into 

A m in  C h a n d . ”  ^  .
between Danlat Singh and the defendants Amin Ghand and Kash­
miri, as to the transfer of the villages of Dhawa and Gujrara, was
it the intention of the parties that the decree of 1879 should be 
superseded by such new arrangement ;  and was such -agreement; 
regarded by them at that time as an adjustment o f that decree?

In determining this issue the Judge may advantageously 
peruse some remarks of this Court at page 696 of the third volume 
o f  the Allahabad Series, Indian Law Reports, as showing the prin­
cipal to be applied in the matter o f mortgage, which may guida- 
him in determiiiing the question o f intention in this case.
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;iggg Before Mr. Jttstxe Straibict and Mr. J-ustice Brodhvrst.

January\1. K A L K A  PRASAD (Jcdgi.ibnt-bebtob) KAM  DIN i s u  a n o t h e k

(DEICEEB-HOtDEHS.)*

Mxecuiion of decree— Cross.decrecs^ Simple money-decree—Decree enforcing 
mortgage— Ci'il Procedure Coie, ss, 246, 247.

S. 245 of tLt Ci\il Procedure Ca la isapplii ble to cross decrees and Dofc to crosa- 
claims under one decree. To m.ika o 217 of tue Code appiica, le ia the case of croso- 
claims under one decree, tlie parties entitled thereunder to recover from each other- 
must hold the same character and possess identical rights of enforcing execution, 
and enforcement of the decree can only be refused, or satisfaction entered up, when 
this is the case.

Se/d, therefore, where a decree for money of a Court of first instance directed 
that the money shotild be realizable from certain specific property of the defendant, 
and exempted his person and other property, and the lower appellate Court modi- 
jBed this decree by extending it to the person of the defendant, and in second 
appeal the High Court set aside the lower appellate Court’s decree and restored that 
of the firat Court, directing that tlie costs of the defendant in the lower appellate 
Court and in the High Court should be paid, by the plaintiff, that, inasmuch as the 
plaintiff was only entitled to recover the judgment-debt due to him from tie  defendant 
from such specific property, whereas the defendant was entitled to recover the 
ju.lgment-debt due to him from the plaintiff from his person and property, the pro­
visions of s. 247 were not applicable.

The respondents obtained a decree against the appellant for the 
principal and interest due on a bond, costs o f the suit, and

* Second Appeal No. 33 of 188!i, from an order of H . A . Harrison, Esq., 
Judge ot Farnkhabad, dated the I3th May, 1882, reversing an order of Pandit 
Jaga.t Naraia, Subordinate Judge of EarukUabad, dated the 29th March, 1882.



Es. 6-18-0 interest on the amount elaimed for the perio'l tlic
suit was peiidingj such deoroe bein^ enforceal/Ie only agtiinat certnm Kal.ka

property belonging to the apj^ellant, hypotbecatecl in tlie bond, PaA-sAt*
the person of the appellant and his other property being exemptecL lUu Dm.
The respondents appealed, and tho lo w e r  appellate Court modified
the decree of the first Court, by extending it to the person of the
appellant. The appellant preferred a second appeal, and the Hiiih
Court reversed the decree of the lower appellate Court, and
jhestored that of the first Court, The High Court’s decree directed
that the respondents should pay the appellant the costs incurred
by him in the High Court and the lower appellate Court. The
question in this case was, whether the appellant should bo
allowed to realize the amount o f these costs from tho respondents
or whether sueh amoant should be deducted from the sum due to
the respondents. The lower api»eilate Court held that the amount
should be deducted from the sum due to the respondents. It
observed :— “  The terms o f ss. 246 and 247 are general, and
this Court holds that both^ in equity and law, execution for costs
should not be taken out, but that the amount due should be
deducted from the decree for the larger sum.”  For the appellant
it was contended that ss. 246 and 247 o f the Civil Procedure
Code were not applicable in this case.

Pandit Bishamhhar Nath  ̂ for the appellant.
Pandit 4judhia Nath and Mauahi Kushi Framd^ for the res-* 

pondents.
The Court (Steaiqht and BBODHaiisT  ̂ JJ.,) delivered the fol­

lowing judgment: —

StbaiqhTj Ji— In our opinion the decision of the Judge cannot 
be sustained. S. 240 of tho Code, dealing as it does with cross- 
decrees, has no ap|dicatioii to tlie present case, which relates to 
cross-claims nridor one docroc. The right o f the respondents 
under their decree were limited to the realization o f their judg- 
meat-debt solely against the property hypothecated in the bond 
on which the suit was brought/ whereas the appellant was entitled 
to recover his costs, not only from tho property, but the person 
o f  the respondents. To make s. 247 of the Code applicable, 
we think that the parties entitled umier one clccrce to recover from

1̂ 'OL. f.] jJEMkS. *273
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each other must hold the same character and possess identical riwhta 
of enforcing execution, and that enforcement of the decree shall 
only be refused, or satisfaction entered up, when this is the ease. 
We come to this conchision in the present instance with extreme 
regret, having regard to all the circumstances, but it appears to us 
we have no alternative but to decree the appeal with costs.

CIVIL REVISIONAL.

Before Mr. Justice Oidfield and Mr. Juslicf. Tyrrell.

KAtTLESHAR R AI a « d  o t h e b s  ( D e f e n d a n t s )  ». DOST M UHAM M AD g tlA N
(P laintiff)  *

Small Cause Court suit— InstitiUion in Court of Siihordinate Judge invested vnthpowera 
of a Court of Small Causes— Trial by Suhordinate Judge not so invested— Transfer 
of suit— Appeal—Jurisdiction— Civil Procedure Code, s. 25

A suit of the nature cogoizablo in a Court of Small Causes was iustituted in 
the Court of a Subordinate Judge, the Judge of which at the time of the institu- 
tiim of the suit was personally iavested with Small Cause Court jurisdiotion. Thac 
Judge retired from ofBce without trying ihe suit, and the District Judge directed 
his successor, -who was not invested with Small Cause Court jurisdiction, to 
try it, and he did so. Held that it must be talsen that the suit was transferred 
under s. 25 of the Civil Procedure Code to the Court of the Subordinate Judae j 
and that therefore, regard being had lothe provisions of that section, that the 
Court trying any suit withdrawn thereunder from a Court of Small Causes shall, 
for the purposes of such suit, be deemed a Court of Small Causes, no appeal would 
lie ill the caae to the District Judae.

T h is  was an application b j  the defendants in a suit for revision 
under 3. 622 o f the Civil Procedure Code. It appeared that the 
Buit had been instituted in the Court of the Subordinate Judge o f  
Ghazipur, it being a suit of the nature cognizable in a Court o f 
Small Causes, and the Judge at the time of its institution o f 
that Court being invested with the powers o f a Court o f Small 
Causes. Before the suit could be tried that Judge retired from 
service, and a new Subordinate Judge was appointed. The new 
Subordinate Judge was not inyested with the powers o f a Court 
of Small Causes. Under the orders of the District Judge the new 
Subordinate Judge entertained the suit, and dismissed it. The

* Application No. 28 of 1882, for revision under a. 622 of the Civil Proce­
dure Code of a dtcree of J W . Power, Esq., Judge of Gharipur. dated the IJtb 
September, 1882, reversing a decree of Mnulvi MahQiud Usklish, Subordinate 
Judge of Ghazipur, dated tht 10th August, l s 8l.


