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Before, Sir Holerb Sliiart. K L , Clikf Jiisticc, mul M i\ Ju&tlce. Tyrrell.

MADHO P ilA SA D  (Cp.EBiToa) y. BHOLA NATH (Insolvest.)'*'

Insolm it— Creditor n^ien f,o prove ileM— Apptknifmi />// "  unscheduhrF credltor-m 
Cioil Procedure Code, ss. 35'3; 3G3—«Jlccn2?vî  nf^‘ theii”  in s . 352,

A  jtscIgraent-ficliSor \ro.s declared sn insoIvenL ar.d a reeeiver of his property 
appointed, uader s. 351 of the Civil I’ rocedm-e Code., and his credicorc- were ordered 
•to come forward and prove their claiais \fi1l5iu a eesiRiti time. No crodiior came 
forward for that purpose -wiilua ?mcb an'l in coxisaq'^CBce tlie i .'i.ie va;i struck 
off the file, and tlie order aripoiitting a rocei'/er cancelled, and no sclu-du!e was 
framed under s. 352. Sabseqneoi.l7 a cradiicr aps'Hed to liave liis nurae. entered  
in such Echedule. Held that the-appllcantj iiofcwitlistaQdiug no seheilc’ e had been 
framed, was an uuselieduledcreditor, auu- r,-a.s Taerefore eutitled, uuder s. SoS 
of tiie C m i Procedure Code, to muks the apidication,

O n  tlie  2 n d  M a rcli, 1 8 8 2 , Bliola, H atltj tlie  rG spondent in  tliis  

oase  ̂ vs'as declared an insoh'eat ■arider a. SSl o f tlie Civil Proce-' 
dure Code, and Ms creditors ŷê e given firceen (lajs to come forward 
and prove tlieir cla im s iiiider s. hS2. Mo creditor'- came for» 
ward for that purpose. On tlie 1st April, 1^85, tlio caso was 
s tru c k  off, and the order sfcuting tbat a receiver \Toald be appoiiifc- 
ed was cancelled. In consequence no solieiiile o f  creditors whose 
debts had been proTed was ft’aiued ;is required nnder s. S53. Sab- 
seqnently Madbo Das  ̂ ilie appellant, one of t!ie creditors, applied 
to ha,ve Ms name inserted in tir̂  selioikile o f craditjrs whose debts 
had been proved. Tho lovvor G'.ynvt I'ofnsed shia applic<‘'dj<«i  ̂ oa 
the grouud tbafc no seke-dula of creditors whose debts liad been 
proved had been framed as required by s. owljig to the laches 
o f tlio appellant and tUe other creditorSj and therefore the appel­
lant was asking for an impos.wbili,ty.

On appeal to the High Court the appellant contended that the 
lower Court should liave eatertaiiied his appii cation iintler s. 353, 
and the fact that it had not framed a schedaie under s. S52 was 
not a bar to its entertaining the application under a. 858;  and 
that the lo\Yei' Gourt shoiild have framed a schedide of the debts 
which were admitted by the insolvent himself in his application 
to be declared an insolventj and tlie npp'']],‘7nt’s name .should have

'* Fitst Appeal Ko. 102 of 18S2, from ei.d o .̂-lor of R. T) A7c.\'iuid.-r, 2,'iq., J«dga 
8f the Court of Siiiall Ciui,s-;5i at Allahabad, d.imd liii; i:7iU May, ISiji,
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been entered in sucb sohedulcj as he did not claim more tlian the 
insolvent admitted to be due to him.

Babu Ram Das Chaharbati, for the appellant.
The respondent did not appear.

The Court ( S t u a r t , 0 . J., and TrsKEtL, J .) delivered the fol­
lowing

J udgment.— The appellant is clearly an unscheduled creditor, 
and is not the less so because no schedule had been framed. Ho 
is therefore entitle.d, un>ler s. 3H3 o f  the Civil Procedure Code, 
to apply to the Court, which had exercised insolvency jurisdiction 
in favour of his debtor, to receive evidence o f the amount and par­
ticulars o f his pecuniary claim against the said debtor, who had 
been declared an insolvent under s. 351 supra, and to seek for the 
insertion o f his name in a schedule to be framed by the Court, as a 
creditor for the debt he may succeed in proving. The limitation 
o f ninety days provided bylaw for making such an application (see 
art. 174 erf the Limitation Act) had not expired when the appel­
lant made his application, and it was therefore wrongly rejected by 
the Court below, whicli has misapplied s. 352 to the case, and has 
misunderstood the word “  then ”  as contained in that section. This 
word refers to sequence of procedure, and not to periods o f time 
or dates. In other words, it is logical, as distinguished from 
chronological, in its import. We set aside that order, and direct 
the Court now to entertain tbe application, and to dispose o f it 
according to law.

Before Mr. JusHee Straight and Mr. Justice Brodhurst.

TEG H  SINOH {PlaintifpJ v .  AMIN CHAND a n d  AnoTHtu (Defendants)* 

Uncertified adjustment o / decree— Civil Procedure Code, s. 258— Quettion as to adjust­
ment belmeeii decree-kolder and third party.

Certain immoveable property having been attached in execution of a decree 
for money, dated in 1879, directing the sale of such property, T, who had pur­
chased such property in 1880, objected to the attaebment. His objection having 
been disallowed, he sued to establish his right to the property and for the removal 
of the attachment. He claimed on the ground, amongst others, that the decree of 
1879 had been wholly adjuiited. The alleged adjustment had not been certified 
nnder s. 258 of the Civil Procedure Code. Held that the provisions of that sec-

* Second Appeal No. 708 ol 1882, from a decree of H. G. Keene, Esq., Jiidgo 
o f Saharanpur, dated the 30th March, 18S2, reversing a decree of K. Scott, Esq., 
Subordinate Judge of Dehta Dun, dated the 13th February 1882,
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