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by cl, (h) o f s, 93, supra ; and the cognizance of such a “  dispute or 
matter”  is definitively limited to the Revenue Courts. The deci­
sion of the Revenue Court against the respondent became final ; 
and by the rule of s, 13 of the Civil Procedure Code the present 
action is barred. The present suit is not one in which the question 
arises as to which of two altei-native Courts, one admittedly having 
jurisdiction, should entertain the case. Tha point is whether such 
a suit is maintainable in any Court. The Full Bench ruling men­
tioned above has no application to this case. It was there held 
that a dispute regarding a landlord’s power to demolish a tenant '̂s 
well is cognizable by a Civil C ourt; and that a decision by a Re­
venue Court to the effect that compensation should be given to a 
tenant ejected for building a well is not a determination of the 
landholder’ s right to demolish the well as having been constructed 
by a person not entitled to do so, and is consequently not a bar to 
a suit by the landholder in the Civil Court for the demolition of 
the well on this ground. The distinction between that case and 
the circumstances of the litigation with which wo have .to deal [in 
this appeal is obvious. We must set aside the decrees of the Courts 
below, and decree this appeal with costs.

Appeal allowed.

1883 
January 3.

Before Mr. Jwstiae Straight and M r. Justice Oldfield,

A M A B  N AT H , GnAUDiAN oh' La.OBTMI N A R A IF , minor (P lain tii’B'), v .
T H A K U R  D A S and o th ers  (Defendants).'*'

Guardian and minor— Seeuriitj-bond— Suit on minor’s behalf against guardian*s 
sureties— Assignment o f securily-bond— Act X L . o /1 85 8 —’4 0 1 I X  of 1861— ■ 

0 /1 8 6 5 , s. 257.

B , having been granted by a Districfc Couit a certificate uncler A et X L  of 185S 
Sn respect of tbe estate of a minor,''the Judge of such Court called on her to fur­
nish security, and certain persons accordingly gave security-bonds to the Judge on. 
her behalf. Subseq,uently B's certificate was taken from her, and was granted to At  
who brought a suit on the minor’s behalf against B's  sureties for the value o f the 
property intrusted to B ,  The security-boads in question were not assigned by  
the Judge to 4 .

Meld that, inasmuch as the plaiiitifE was seeking to enforco contracts which were 
never made with him or any other person in Ihe chai-ncter of legal representatire 
of the minor, he had no legal status to mnitilai!:! iho Piiit.

* First Appeal No. 51 o f 1881, from a decree of Miiulvi Maqsud A ll E.hari, 
Suhordiaate Judge o f Saharanpur, dated the 1st March, 1881.
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Also tbafc no equitable rights were created in the minor by tiie boads, whisii i s s s  

would render the suit maintainable. ,, .............. , ,

Qum’e.— W hethev  the Judge of h Diairiet Coarfc is competent to ctil spon a 
person to ■whom he grants a certificate ucaor Ant X L  o? 1S3S to fsirijisii £ t> e iu '} lT T h 4&0s  D a3» 
aad whether, where he has done s.o, and seuurifj-bejids liijv-e b f- ’a glvt'n tohhiij 
iie caa aesign them ia the mamier provided in s. 257 of liie S m w m im  A c t  1MZ>.

T h e  material facts o f  this case were a s  f o l l o 'R 's  : — O n e  Lucbnii 
Claand died, leaving him surviving three sons— Kidhi Mul, &iuJa2-ar 
Malj and Beni Earn. Saiidagar Mai died childless. NidhijJaUat itis 
death in 1862, left a widow, Balkuar. Beni Ram, who survived 
until May, 1875, had one son, Bhoia Nath, who died in his father’ s 
lifetime, leaving a widow, Mnso, danghter o f  one Shibbi, arxd a 
gon, Lachmi Narain, the minor plaintiff in this suit. After the 
death o f M u s o  questions arose as to the guardianship of the minor 
Lachmi Narain; Shihbi, his maternal grandmother, appljing, on 
the one hand, for a certificate under Act I X  of 1861, and being 
opposed by Balkuar, widow o f Nidhi Mai, on the other. In the 
result a compromise was arrived at, hy which it vvaa arranged that 
Shihbi should have the guardianship o f  tiie person o f the rninoi* 
and an allowance o f Ks. 50 per mensem, while Balkuar was to have 
the custody o f  his property. W ith regard to the latter, the District 
Judge o f Saharanpur^ under what power or authority did not 
appear, required Balkuar to find secarity, and on the 3rd September,
1875, the defendants-respondents (G-anga Rai excepted) executed a 
hond for Es. SOjOOO, hypothecating certain property as security for 
the same. This was given by the sureties to the then District Judge 
o f Saharanpur, who had called upon Bal knar to find security, and 
the main undertaking was as follows W e the sureties and o«r 
representatives shall be responsible to the extent o f the security 
in case o f Balkuar failing to give up or hesitating to make over the 
goods and rents, &c., when cailed upon by the Court to do so ; that 
whatever order will he passed by the Court to us, we the sureties 
will carry out the same.”  Ihis bond was duly registered. On the 
24th September, 1875, another bond for Rs. 20,000 was executed 
by Hardial Singh, represented in this appeal by the respondent 
Ganga Bai, as surety for Balkuar to that amount, ia which 
after reciting that Balkuar “ had been called upon by the Zila 
Court of Saharanpur to furnish security,”  the obligor declared,



1883 as follows;— “ I agree and wrifco that I, the 8111*6175 will uia'ka'
A m a r  n ' th™ m onej out of m y own hjpothoGated property i f  Balkuar

V.  ’ in any way dam ages the goods intrusted to’ her As a' m atter
TS'Aittrit 13 AS «o f fad , property to the value in round figures- o f some Es'. 60,000,* 

belonging to the minor Laohmi Karain^ was made' ovef to' 
Balkuar and acknowledged by her to have come into her pos­
session by two receipts, dated respectively the 5th Deeemberj 
l'875, and the 15th Jtonary, 1S76. It farther appeared that on the' 
16th March, 1876, a certificate was= given to Batlcuar under Act X L  
©f 1858. OiQ the 2 0 th February, 1878, application was madb by one 
Am ar Nath for revocation of the certificate to Balkuar, and grant 
of a certifi'cate to hiroBelf nnder A ct X L ' o f 18 ’̂ 8. Both Shibbt- 
and' Balkuar Were cited to appear and show cause, and nliimately,- 
on the 20th'March, 18'78, Balktiar’ s certificate-vtas taken away, 
amd one for the custody o f  the person and property of the minor 
was granted to Amar' Nath-. There was an appeal from this deci­
sion’ to'the High Court, which, however, confirmed the" order on the 
15th November, 1878. At this time a suit had been in^ituted by 
Balkuar against the minor by his guardian Amar Nath, ia which, 
alleging her cause of action to have accrued' at the date o f the 
revocation o f her certificate, and claiming that half the property 
whioh' had been intrusted to her belong&d to her husband Nidhi 
Maly and that Beni Bam, the grandfather o f the minor, had only 
been iti possession o f it as manager for her, and that some o f  it had- 
been purchased by him on her account, she first asked for mainte­
nance of possession as- to one-half, but subsequently altered her 
prayer to'relief to- one for declaration o f her right to, and posses­
sion of, such one-half,- Balkuar died while an appeal in' this suit 
was pendiag in the High Court, which, by an* order o f a Division 
Bench of the 7th Jimej 1880, was declared to Have abated.- The 
present suit, when this- took place and when Balfeiar died, was 
pending, having been, instituted on the 2 nd October,-1879, in the 
Court o f the Subordinate Judge of Saharanpnr. In it Amar Nath 
claimed, on behalf of the minor appellant, to recover from Balkuar 
and her sureties the property o f  the minor or its' value. iNothing 
was dome on Balliuar’s death to substitute any representative 
in her place. On the 30th January, 1880, the plaint was rejected 
for inadequacy in the oourt-fees paid. There was an appeal to the
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Higli Oom% wMcB, on the 3rd August, 1880j reversed tli® Sul>-
ordinate Judge’s decisionj and directed the restoration of tlis case
to the file, and its disposal on the merits. This haTing heen tloucj
the matter came to trial, and was determined on the 1st Marcb^ I imkcbDak.
1881, the plaintiffs claim being dismissed. For the respondents
the objection was taken, for the first time, in support of the Siibordi-
nate Judge’s decision, that the plaintiff was not competent to
maintain a suit at all,,he not being the obligee, or representative o f
the obligee, or assignee o f the obligee o f either of the bonds o f
the 3rd and 24th September, 1875. It was urged for the appellant
that the Court should not allow a point o f this kind to be raised at
so late a stage, especially when no objections had been filed by the
respondents under s. 561 of the Procedure Code,

Pandits BishambhaT Eatli and Ajudhia, M’ath, for the appellants

The Junior Government Pleader (Babu D m rka  Nath Banarji),
Babu OproJzmh Chandar, and Babu Baroda Prasad, for the 
respondents.

S tbaight , J . (After stating the facts of the case continued :)—
I  am of opinion that w© are bound to entertain the objection 
taken on behalf o f the respondents, going as it does to the very 
root o f the litigation and the capacity o f  the plaintiff to figure in 
it at all. I  have already remarked, that it does not appear under 
what authority the Judge of Saharaapiir originally called upon 
Balkuar to provide secarity, when she was appointed gnirdiaTi,
Certainly no such power as that mentioned iu s. *257 of liie Indian 
Succession Act is to be found either in A ct X L  of 1853 or Act IX  
o f 1861. But while la m  by no means prepared tu holJ tliat tlio 
Judge was incompetent to take the bonds o f the 3rd and the 24 th 
Septeinborj I  entertain the very gravest doubts as to his capacitj 
by as-'iignnio.nt to etitiilo aiiotii(^r person to sue upon them  ̂ in the 
absence of any distinct proTision of law to the effect of the kind I  
have already referred to, as contained in s. 257 of the Indian 
cession Act. That enactment seems to hare been framed on ss. 81 
and 8S of 20 and 21 Tic., c. 77, which, with s. 15 o f 21 and t t  T ic.j 
c. 95j now regulates the procedure of the Probate Court in England 
in such matters. In the case now before us, however, no assign­
ment of the bonds to the plaintiff, as a matter o f fact, has ever beeo
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I88S made, and I am at a loss to find an j authority ever conferred upon
by any person entitled to give it to put them ia suit. It there- 

«. fore coiues to this, that the plaintiff, o f course always as represent-
T e ak sb  Das, minor, is seeking to enforce a contract which was never made

with him or any other person in the oh iracter of legal representa­
tive o f the minor. It seems to me that, under such circum- 
stanees and upon the most ordinary princi[)les o f law, he has no 
legal stains to maintain an action. The two iustrunaents of Septem­
ber the 3rd and the 24th were obviously bunds given by the sureties 
to the JudgH of Sahax’anpnr ns security for the due and honest per­
formance of her duty by Balkuar in her character of guardian to 
the minor, and as the person accountable to tĥ  Court for the proper 
administration of his e-stato. The following passage from PoUook 
on Contracts, page 196, has direct bearing under this head:—■“  The 
rule is now distinctly established, so far as any eonmon law 
right of action is c->ncerned, that a third person oaunot sue on a 
contract made by others for his benefit, even if  the contracting 
parties have agreed that he may, and that near relationship 
makes no difference.”  In the course of the argument I pointed 
out to the pleader for the respondents that perhaps in equity,
the bonds having been given to the Judge, virfcually in the
interest and for the benefit of the minor, he was entitled to 
take advantage of them, and, by his guardian, to enf(U’ce them. 
But upon consideration I find it impossible to hold that any equi­
table rights Avere created in the minor by the bonds, which would 
render the present suit maintainable. The only other question that 
seems to arise is, whether those instruments can bo construed as 
creating a trust as between the minor and the respondents. 
Perhaps it is sufficient to say that this is not the basis upon which 
the plaintiff comes into Oourt, and he neither alleges a trust nor 
seeks to have it declared, though I feel bound to add that, in my 
opinion, no trust, either express or implied, is shown to exist. It 
is true that the plaint does not specifically claim upon the contracts 
contained in the two bonds, but asks for damages. This does not 
alter the position^ for any right to sue, whether for the enforcemenfc 
of the contracts or for damages for their breach, arises within the 
four corners and out of the contracts themselves. EntertainingO
the views I have expressed, I am constrained to come to the con-
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clnaion that the objection urged for the respondents is fatal to the 5SS3

Ama® Haifsuifcj and that the plaintiff has no h-fral Htatû  to joaiataio, iL I do 
so with much regret, but plnin prinosples of jaw seem to preclude »• ^
me from arriving at any other result. I  am therefore c;f opinioa 
thaij on t’ ê ,^ronnds I have si'itwi, the decision o f the Babordiaafca 
Jud^e must be sustainedj and this appeal disroii^scd with costs,

O ld fiilD j J.— X concur with my collGn^ue, Mr. J ustice Straigli^  ̂
in holdino; that the suit cannot be raniutssined.

A P P E L L A T E  O R IM I 'N 'A L .

Before Sir Robert SCuari, Ki., Chief Justice, and Mr. Justice Straight. ^

EMPRESS OP ISD IA ». Y A K J B  KIIA.N. Janm r^U .

Confession—Code o f Cviminal, Procedure (Act X o f  1372'>, s?. 123, 193, 316'—Code o f 
Crhninnl Proce htre ( Act X  o f 1882), ss. 342, SG4.

On a certain day a confession by arj accuso.l person was recorded by a Sfagtg. 
trate, and on tbe next day the same M-tgbtrate, having jarisdictioH to do so, 
examined the witnesses for the proSRcuiion and eventaally committed the 
accused ffeld, iollowmg Umpress v. Amntram, Sbvjh (1), that such confi.'ssion, 
having been made to a Magistrate competent t'<huld, aa d who actually thenwas 
hoHitii!!, an inquiry preliminary to committal, roust be regarded as fallirif wftMa 
8.183 of Act X  of 1872, or s. 342 of Act X  o£ 1882, and as such governed by 
She reservations contained in s, 346 o£ ths former Aet or s. 364 of the latter*

ObserTations on es. M'2 and 364 «f Act X  o£ 1882 ■(Criminal Procedure Code).

This was an appeal by the Local Government from a jtnigmeab 
o f  Mr, E. B, Thornhill, fc5<;‘ssi0ns Jiidgn of Aligarh, dated tht> 29th 
June^ 1882, acquitting one Yukub Khan o f rape. The evidence 
against the nfonsol ;>f a confession mjiile b j  him to tha
committing :ii'.d the statement o f  the girl, aged sevea
years, on whom the offence was committed, who was examined with­
out being affirmed* The Sessions Judge refused to receive the 
accused’s eonft-ssion in evidence, and, being o f opiniim that the accu­
sed ought not to be convieicd on the Rtatement merely o f the girf, 
acquitted him. The Sessions Judge’s reasons for refusing to re­
ceive the confession in, evidence were as follows :—

The accused, on the 12th Mav, made a statement before the 
committing Magistrate, and the record shows that the accused was 
brought up by the police before the Magistrate on the ISthMay^, to 
Bave his statement recorded, and no witnesses ’A’crts examined till the 

(1) i. L. 11., 5 Calc.j Su-i.


