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application which had been postponed ; and we think a distinction
may certainly be drawn between an application of this nature and
one of the nature of a fresh application for the execution of the
decree, and that art. 178 will apply and the limitation will run from
the time when the right to apply accrues~in this case from the
date when the record was returned to the Munsif’s Court, on dis-
posal of the proccedings in the appellate Court. The order of the
Munsif, dated 27th May, 1878, was in fact an order for postpone-
ment ; and whether or not it was a proper order to make, under
the circumstances it gave a right to the deeree-holder to make the
application which he has now made.

Our attention has been drawn to a case decided by the Bom-
bay High Court—Kalyanbhai Dipchand v. Ghanashamlal Jadu-
nathii (1)—which is similar to the one before us, and decided on
analogous grounds, and the principle of our decision has already
been recognised by this Court in the case of Faras Ram v. Gardner
{2). We dismiss the appeal with costs.

’ Appeal dismissed,

Befare Mr, Justice Oldfield and Mr, Justice Tyrrell.
RADHA PRASAD SINGH (Derexpaxt) v. SALIK RAI (PrainTiry).®

Landholder and tenant— Fjectinent of tenant— Suit by tenant for declavation
of right—Jurisdiction—Res judicata—dct XVII] of 1878 (N.-W. P
Rent Acty, 5. 93 (b)—Civil Procedure Code, s. 13.

An occupancy-tenant, who had been ejecied, under ss. 84 and 93 (3} of the
North-Western Provinces Rent Act, on the ground that he bad commitied an act
mentioned in those sections, which rendered him liable to ejectment, sued in the
Civil Court for o declaration of his right of cecupancy and te have the decree of the
Revenue Court directing his ejectment declared of no effect, on the ground that his
act was not one of those rendering him liable to ejectment, being author by local
<custom.

Held that the question of the plai.tif"s liability to ejectment on account of
the act in question, being a matter the cognizance of which was limited to the
Revenue Courts, and the decision of the Revenuve Court against him haviog become
final, the plaintiff's suit was barred by s. 13 of the Civil Procedure Code. Raj
Bahadir v, Birmha Singh (5) distinguished.

* Seccnd Appeal No, 584 cf 1882, from a decree of J, W. Pcwer, Egq., Judge
of Ghazipur, dated the 15th March, 1882, affirming a decree of Maulvi Mahmauod
Bakbsh, Subordinate Jadge of Ghazipur, dated the 10th November, 1831,

(1) LL,R, 5 Bom., 29,  (2) L L. R, 1 AllL, 255.
(8) LL.R. 3 Al g,
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Tae plaintiff in this ease was an occupancy-tenant of 15 bighas
17 biswas of land situate jn pargana Doaba, zila Balia, whieh lies
between the two rivers Gogra and Ganges, and which is annually
affected by the rising of the waters of those rivers. In 1879 the
waters rose and swept away the plaintiff’s house, and be thereupon
bailt himself on the Jand in question a temporary hut consisting of a
“ ohhappar” (thatehed roof) and wattled sides. The defendant in this
suit, the zamindar, on this account sued bim in the Revenue Court,
under ss. 34 and 93:5) of the North-Western Provinces’ Rent Act,
1873, claiming his ejectment on the ground that his act was detri-
mental to the land. On the 29th July, 1880, the Assistant Collec-
tor trying this suit gave the zamindar 3 decree for the tenant’s
ejectment. The plaintiff thereupon brought the present suit against
the defendant for a declaration of his cultivatory right in respect of
the land, and to have the decree of the Assistant Collector declared
of no effect, on the ground thatthe plaintiff’s act was not detrimental
to the land, and there was a castom prevailing in the pargana in
which it was situated, which entitled an oecupancy-tenant when
driven from his home by the action of the two rivers to build him-
self a temporary hut on his land. The suit was instituted in the
Court of the Subordinate Judge of Ghagipur. The principal de-
fence to the sujt was that it was not cognizable in the Civil Courts,
regurd being had to the provisions of s. 93 of the North-Western
Provinces Rent Act, 1873. The fubordinate Judge held that the
suit was cognizable in the Civil Courts, since the question at issue
was whether a tenant was according to village-oustom entitled to
byild a temporary hut onhis cultivatory land or not, and further that
such question was not res judicata, with reference to the Assistant
Collactor’s decision, as it had not been raised before him., TIa
suppart of his decision ou the questiou of jurisdiction the Subor-
dinate Julge referred to Raj Bahadur v. Birmha Singh (1). On
appeal the District Judge of Ghazipur affrmed the decision of the
Subordinate Judge with reference ta the same case, ohserving that
in his opinion the Assistant Collector had exceeded his power or at
all events strained the law, and the Civil Courts were not bound by
his decision.

(1) L I B. 3 AlL 85,
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In second appeal it was again contended on the defendant’s behalf
that the Civil Courts were debarred from taking cognizance of the
suit by s. 93 of the North-Western Provinces Rent Act, 1873.

Mr. Cenlan and Lala Lalta Prasad, for the appellant.
Mr. Howard, for the respondent.

The Court (Orprizp, J. and Tyaeers, d.) delivered the
following judgment :

TYRRELL, J.—This is a suit for 2 decree designed to “recog-
mize the plaintiff’s right of eultivation in respect of 15 bighas and
17 biswas of land, and to eancel the decision of the Revenue
Court made on the 29th July, 1880, whereby the plaintiff was
ejected from thelland in question under the provisions of 8. 84 and
of 8. 93 (b, of the North-Western Provinces Rent Act. The ques-
tion at issue, and determined in that snit by a competent Revenue
Court, was in respect of the competence of a tenant, the respondent
before us, to erect or permit the erection of houses for human habi-
tation on- the area of his cultivatory bolding by virtue of an
alloged local sustom in Ghazipur on the subject. This matter was
decided against the tenant, who seeks now to obtain relief against

the order of the Bevenue Court by this civil action. He succeed-

ed in both the Courts below, the District Judge holding, on the
anthority of this Court’s Full Bench ruling in Raj Buhddur v.
Birmha Singh (1), that the respondent’s suit was cognizable by the
Civil Court. This decision is questioned in the present appeal,

which must be allowed,

It is provided by the mandatory terms of s. 93 of the Rent
(North-Western Provinces) Act, that *‘ except in the way of
appeal as hereinafter provided, no Courts other than Courts of Reve-
nue shall take cognizance of any dispute or matter in which any
suit of the nature mentioned in this section might be brought, and
such suits shall be heard and determined in the said Courtsof
Revenme in the manner provided in this Act, and not otherwise.”
Now the qnestion at issue between the appellant and respondent
in the smit in the Revenue Court was actually brought to trial,
and it formed the direct subject-matter of the class of suits covered

(1) L L. B., 38 AL, 85,
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by cl. (¥} of 5. 93, supra : and the cognizance of such a “ dispute or
matter” is definitively limited to the Revenue Courts. The deci~
sion of the Revenue Court against the respondent became final ;
and by the ruleof 5. 13 of the Civil Procedure Coda the present
action ig harred. The present suit is not one in which the question
arises as to which of two alternative Courts, one admittedly having
jurisdiction, should entertain the case. The point is whether such
a suit is maintainable in any Court. The Full Bench ruling men-
tioned above has no application to this case. It was there held
that a dispute regarding a landlord’s power to demolish a tenant's
wall is cognizable by a Civil Court ; and that a decision by a Re-
venue Court to the effect that compensation should be given to a
tenant ejected for building a well is nota determination of the
landholder’s right to demolish the well as having been. constructed
by a person not entitled to do so, and is consequently not a har te
asuit by the landholder in the Civil Court for the demolition of
the well on this ground. The distinetion between that case and
the circumstances of the litigation with which wo have to deal {in
this appeal is obvious. We must set aside the decrees of the Courts

below, and decree this appeal with costs.
Appeal allowed.

Bafore Mr. Justice Straight and Mr. Justice Oldfield.

AMAR NATH, cvanpian or LACHMI NARAIN, minor (PLAINTIFE), o
THAEKUR DAS avp orurrs (DEFENDANTS)*

Cuardian and minor—Security-bond—Suit on minor's behalf against guardian’s
suretics— A ssignment of security-bond—dAct XI. of 1858—Aet IX of 1861—
Act X of 1865, 5. 257.

B, having been granted by a Distriet Court a certificate under Aet XL of 1858
in respect of the estate of a minor, the Judge of such Court called on her to fur«
nish security, and certain persons aceordingly gave security-bonds to the Judge ou
herbehalf. Subsequently B's certificate was taken from her, and was granted to 4,
who brought a suit on the minor's behalf against B's sureties for the value of the
property intrusted to B, The gecurity-bonds in question were not assigned by
the Judge to 4.

Held that, inasmuch as the plaintiff was sceking to enforee contracts which were
never made with him or any other person in flie character of legal representative
of the minor, he had no legal siafus to maintain the suib,

* First Appeal No. 51 of 1881, from a decree of Maulvi Magsud Ali Khan,
Subordinate Judge of Saharanpur, dated the 1st March, 1881,



