
casQj so long as the amoimt sol' ascertaiaed does not exceed tlie 
siira agreed upon.

. ^  ̂ Nak Eau
The metkod o f assessm'g damages' would h& to' asoeriaia the Shib%*t,

<jaaatity of indigo whicis' would have beea pressed out o f tho sti
pulated arnouttt of indigo plant, to ascertain tha price at which 
indigO’ might have been’ fairlj sold in the market; during the sea
son to which the contract relates, and to deduct from such price 
the ordinary charges of producing and selling the quantity o f  
indig'o ia question. More than the amount so ascertained the 
plaintiff in our opinion' is not entitled ia equity to recover, and i f  
that amount is decreed to' him it would be a “  reasonable compeu'- 
sation”  for the breach o f contract on which the suit is based.

t fith  reference to’ these observations we decree this appeal,- 
sad' setting aside the decree o f the lower appellate Court remand 
the case to‘ that Court xmder s; 562, Ci¥il Procedure Code, th© 
costs o f this appeal to abide the result.

Cause t-emanded.

Before Ml'. Justice Oldfield and Mr. Justice Btodhurs'i. 188^

fi.'A.QHtFBANS GIB (Jcdqment-deetob)  e. SHE0SARA2? GIR (D scskb- 20.̂
HOEDfî O*

Exsct̂ ior<: of dtcree~^Appl.ictt‘tlm for exeeution-^intemidiats applkaiim’
K̂ Jleirival of appUcalion—Act X V oflB 77 {itmitatlon A4t\ &cA.ii,JSoSt 17S, 1791

Oa tliB 27tbi’ Mafch, 18?8, th6 hbldet o f a deerea ap]^lied for exeeution. Oa‘ 
the 27th, May, 1878, tlife Cotirf made an order directing tliat the application ahoald 
be struck 0%  as the record of the former exeoatioii^plrooefediags '«‘as in t ia  appfel- 
late Court, anii tkat tli6 decree-hdlto alioaid make a fresh applioa€oti when sacli 
irecord retamed. Ott the 2Stli May, 1881, the detm©*holder reaeWed the 
application'in accot'flaaice wifch’ sueli'order.

Meld, on the question whethet' this application mts barr’ed' limitation^ 
that it was not an'application within the meaaintg of So. 179* schi. ii of Aot X V  of 
1877, hat one to iprhidi’No, 178 would apply; that litnitalioji b^ aa  to run when 
the record was retatned; and thAt therefore, (t& ee yaars not hŝ rbxg elapsed from 
that time), the application, in question, was within time.

KalyarMfa DipcTumd v, QhanmhamM JaMmthjt (1) .&nd jparaa Sam v.
Gardner (%) referred to.

V O L. ¥.3 ALLAHABAD S S B IIS ,

* Second Appeal Hn. 18 of 1882, from an order of R. J. Leeds* Esq., Jodge of 
Gorakhpur, anted the 9tb Ju;miiry, 1882>ttfflrming' an order of Railzzat Kai, Mttflslf 
of iJasiBi, dated tho 20th August^ 1881.

( 1 ) 1 - ( 2 )  L  B., 1 AU., S55.
3 3
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T s b  facts of this case are sufBcientlj stated for the purposes o f 
this report in the judgm eBt of the Court.

MiinsH Sa?iuman Prasad, for the appellant.

Pandit Ajudhia Nath and Manlvi Mehdi Hasan, for ths 
respoBdent.

The Court ( O ld f ie ld , J., and B sodsubsTj J .,)  delivered the 
following judgm ent:

O ld f i e ld  J.(»»»Tlie respondent obtained a dccree against the appel
lant on 6th February, 1877. He applied for the execution o f  this 
decree on 17th February, 1877. The judgment-dehtor preferred 
objections,-which-were disallowed on 16th April, 1877. He then 
appealed, and the order was upheld on 17 th February, 1878, and again 
upheld by the High Court on 31st May, 187^. He subsequently 
instituted a regular suit to contest the order in execution and Tras 
tinsuccessful. In the meantime the decree-holder filed another 
application for execution by attachment and sale of property 

the 27th March, 1878, and the Munsif passed an orderon
on this application on 27th May, 1878, that it should' be struck 
off the Hie, as it was impossible to proceed with it in the absence 
of the record which w'as in the appellate Oourtj and the Mtinsif 
directed the decree-bolder to file a XTesh application when the record 
should be returned from the High Court*

The decree-bolder filed the present application on the 28tli 
May, 1881, and he refers in it to his” previous application and to 
the Munsif s order upon it, and asks that the case may be pro
ceeded with according to his previous application.

The question before us is whether^ as has been urged by the 
appellant, this application is barred by limitation under art. 179, 
Act X V . of 1877. W e are of opinion that this is not strictly 
(Speaking an application under art. 179 for the execution of a decree 
or order o f any Civil Court, so as to make the time run from the date 
of the former application of 27th March, 1878. It no doubt seeks 
as a result the execution of the decree, but it is primarily and 
essentially an application made in conform.anGe with the direction 
of the Court given in its order dated 27th May, 1878, with th© 
object of moving the Court to proceed in the matter of the former
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application which had been postponed ; and we think a distinction 
may certainly be drawn between an appb"cation o f this nature and 
one o f the nature of a fresh application for the execution o f the 
decree, and that art. 178 will apply and the limitation will run from 
the time when the right to apply accrues— in this case from the 
date when the record was returned to the Munsif’s Court, on dis
posal of the proceedings in the appellate Court. The order o f  the 
Munsif, dated 27th May, 1878, was in fact an order for postpone
ment ; and whether or not it was a proper order to make, under 
the circumstances it gave a right to the decree-holder to make the 
application which he has now made.

Our attention has been drawn to a case decided by the Bom
bay High Court— Kaiyanbhai Dipehand v. Ghanasliamlal Jadvr 
nathji (1 )—which is similar to the one before us, and decided on 
analogous grounds, and the principle o f our decision has already 
been recognised by this Court in the case o f  Paras Ram v. Gardner
(2 ). We dismiss the appeal with costs.

Appeal dismissed.

R a g h 0 b a i,'s
G i b

V.
S h e o s a b a n

Qis.

18S2

Before Mr, Justice Oldfield and M r. Justice Tyrrell.

E A D H A  P SA S A D  SINGH (D efb sd a n t) v . SALIK E A I ( P la i n t i f f ) .*

Landholder and tenant—Ejectment o f  tenant— Suit by tenant for declaration 
o f  right—Jurisdktioa—Bes judicata—Aci X V I I I  q / 1873 f i f . - j r ,  P. 
Bent A ct), s. 8.H (&}— Civil Frocedar& Code, s. 13.

An oocupancy-teriaut, who had been ejected, under bs. S4 and ^3 (&) of the 
iJorth-Western Provinces Rent Act, on the ground that he had committed an act 
itiHtitioned in those sections, which rendered him liable to ejectment, sued in the 
Civil Coart for a declaration of his right of occupancy and to hare the decree of the 
Revenue Court dipscting his ejectment declared of uo effect, on the ground that hia 
act was not one o£ those rendering him liable to ejectment, being author by local 
custom.

Held that the question of the plai.»tiff’a liability to ejectment on account of 
the act in question, being a matter the cognizance of which was limited to tha 
Kevenue Courts, and the decision of the Revenue Court against him having become 
final, the plaintiffs suit was barred by s. 13 of the Civil Procedure Code. Baj 
Bahad-Jr v. Blrmha •'>iagk (3) distinguished.

* Second Appeal No, 5Si ct 1882, from a decree of J. W . Prwer, Esq., Judge 
of Ghazipur, dated the ISth March, 1882, affiriaing a decree of Mauivi Mahmud 
Bakhst, Subordinate Jadge of Ghazipur, dated the 10th November, 18S1.

(1) I. L , E., 5 Bom., 29. (2) I. L. E ., 1 A ll., 255.
(3) I , U  R, 3 All. 85.

1883. 
January 3.


