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case, 5o long as the amount s sscertained doss mnot exceed the
sam agreed upon,

The method of assessing damages would be to asceriuin the
guantity of indige whick would have been pressed out of the sti-
pulated amount of indigo plant, to ascertain the price at which
indigo might have been fairly sold in the market during the sea-
son to which the contract relates, and to deduet from such price
the ordinary charges of producing and selling the quantity of
indigo in question. More than the amount so ascertained the
plaiutiff in our opinion is not entitled in equity to recover, and if
that amount is decreed to him it would be a “ reasonable compen-
sation” for the breach of contract on which the suit is based,

¢

With reference to' these observations we decree this appeal;
and sefting aside the decree of the lower appellate Court remand
the case to that Court under s 562, Civil Procedure Code, the

costs of this appeal to abide the result.
Cause remanded.

Before Mr. Justice Qldfield and M. Justice Brodhursl.

RAGHUBANS GIR (JupeMENT-DEBTOR) v SHEOSARAN GIR (Dxérpx-
HOLDER.)*
Blcectition of dgcrze~Applii:afii)n Sor execution—Tatermedinte Mtj-ﬁ'résﬁ application'
we Revival of application—Act X V of 1877 (Limitation A¢t), sch.iiy Nos, 17.8, 179:

On the 27th Mareh, 1878, the hblder of a decree applied for execution. On’
the 27th May, 1878, the Court made an order directing that the applicatios shonld:
bestruck off, as the record of the former execution-procesdings was in the appal-
late Court, and that the decreeholder shonld make a fresh application when such
record was refurned. On the 28th May, 1881, the decree-holder renewed the
application:in-accotdance with' such order. ‘

Held, on the question whether this application was barred by Limitation,
that it was not an application within the meaning of No. 179, schi il of Act XV of
1877, but one to which No. 178 would »pply; thib lmitation began to run when
the record was returned; and that therefore; (thkes years not having elapsed from
that time), the application in question was within fime.

Kalyanbhui Dipthand, v, Ghanashomlel Jadunathji (1) pud Laras Ram v.
Gardner (2) referred to,

——

* Second Appeal No. 18 of 1882, from an order of B. J. Leeds, Esq., Judge of
Gorakhpur, dntgc%’ the 9th Junuary, 1832, effirming an order of Rai 1zzat Bai, Munsif
of Beusi, dated vhe 20th August, 1881,

(L L. R, 5 Bom,, 20,  (2) L L B, 1 All, 333,
33
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Tae facts of this case are sufficiently stated for the purposes of
this report in the judgment of the Conrt.

Munshi Hanwman Prasad, for the appellant.

Pandit ziudiiz Naeth and Maunlvi Mehdi Hasan, for the
respondent.

The Court (OLDFIELD, J., and BropavrsT, J.,) delivered ths
following judgment :

OLPFIELD J.==The respondent obtained a decree against the appel-
lant on 6th February, 1877. He applied for the execution of this
decree on 17th February, 1877, The judgment-debtor preferred
objections, which were disallowed on 16th April, 1877. He then
appealed, and theorder was upheld on 17th February,1878, and again
upheld by the High Court on 31st May, 1878 He subsequently
instituted a regular suit to contest the order in execution and was
unsuccessful. In the rueantime the decree-holder filed another
application for execution by attachment and sale of property
on the 27th March, 1878, and the Munsif passed an order
on this application on 27th May, 1878, that it should be struck
off the file, as it was impossible to proceed with it in the absence
of the record which was in the appellate Court; and the Munsif
directed the decree-holder to file a fresh application when the record
shouid be returned from the High Court,

The decree-holder filed ke present application on the 28th
May, 1881, and he refers in it to his previous application and to
the Munsif’s order upon it, and asks that the case may be pro-
eeeded with according to his previous application.

The question before us is whether, as has been urged by the
appellant, this application is barred by limitation under art. 179,
Act XV. of 1877. We are of opinion that this iz mot strictly
speaking an application undexr art. 179 for the execution of a decree
or order of any Civil Ceurt, so as to make the time run from the date
of the former application of 27th March, 1878. It no doubt seeks
as a result the execution of the decree, but it is primarily and
essentially an application made in conformance with the direction
of the Court given in its order dated 27th May, 1878, with the
object of moving the Couxt to preceed in the matter of the former
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application which had been postponed ; and we think a distinction
may certainly be drawn between an application of this nature and
one of the nature of a fresh application for the execution of the
decree, and that art. 178 will apply and the limitation will run from
the time when the right to apply accrues~in this case from the
date when the record was returned to the Munsif’s Court, on dis-
posal of the proccedings in the appellate Court. The order of the
Munsif, dated 27th May, 1878, was in fact an order for postpone-
ment ; and whether or not it was a proper order to make, under
the circumstances it gave a right to the deeree-holder to make the
application which he has now made.

Our attention has been drawn to a case decided by the Bom-
bay High Court—Kalyanbhai Dipchand v. Ghanashamlal Jadu-
nathii (1)—which is similar to the one before us, and decided on
analogous grounds, and the principle of our decision has already
been recognised by this Court in the case of Faras Ram v. Gardner
{2). We dismiss the appeal with costs.

’ Appeal dismissed,

Befare Mr, Justice Oldfield and Mr, Justice Tyrrell.
RADHA PRASAD SINGH (Derexpaxt) v. SALIK RAI (PrainTiry).®

Landholder and tenant— Fjectinent of tenant— Suit by tenant for declavation
of right—Jurisdiction—Res judicata—dct XVII] of 1878 (N.-W. P
Rent Acty, 5. 93 (b)—Civil Procedure Code, s. 13.

An occupancy-tenant, who had been ejecied, under ss. 84 and 93 (3} of the
North-Western Provinces Rent Act, on the ground that he bad commitied an act
mentioned in those sections, which rendered him liable to ejectment, sued in the
Civil Court for o declaration of his right of cecupancy and te have the decree of the
Revenue Court directing his ejectment declared of no effect, on the ground that his
act was not one of those rendering him liable to ejectment, being author by local
<custom.

Held that the question of the plai.tif"s liability to ejectment on account of
the act in question, being a matter the cognizance of which was limited to the
Revenue Courts, and the decision of the Revenuve Court against him haviog become
final, the plaintiff's suit was barred by s. 13 of the Civil Procedure Code. Raj
Bahadir v, Birmha Singh (5) distinguished.

* Seccnd Appeal No, 584 cf 1882, from a decree of J, W. Pcwer, Egq., Judge
of Ghazipur, dated the 15th March, 1882, affirming a decree of Maulvi Mahmauod
Bakbsh, Subordinate Jadge of Ghazipur, dated the 10th November, 1831,

(1) LL,R, 5 Bom., 29,  (2) L L. R, 1 AllL, 255.
(8) LL.R. 3 Al g,
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